





INDEX. 


ABSENTEE. 


1. Where absent defendants are sued for 
the cancellation of a mortgage recorded in 
this State, and for damages, and the absen- 
tees, through the curator ad hoc appointed 
to represent them, consent to the cancella- 
tion of the mortgage, but plead to the juris- 
diction of the court as to the claim for 
damages, the court cannot entertain juris- 
diction of the claim for damages against the 
absentees. Tudor v. Thayer, 27. 

2. The circumstance that an absentee 
states his grounds of defence to the curator 





ad hoc appointed to represent him, does | 
not prevent him from objecting to the juris- ; 
diction of the court. Jb. 

3. In a suit for land which is alleged to} 
be in the possession of A, as agent for B, | 
an absentee, where the agent disclaims any | 
title or possession, either in himself or prin- | 
cipal, and the residence of the principal is | 
unknown, the appointment of a curator ud | 
hoc, to represent the absentee, is proper, | 
and the judgment, thus obtained, will be 


ADMINISTRATOR. 


See SUCCESSIONS. 


AGENT. 


See MAnpare. 


ANSWER. 


See Practice. PLEADING. 


APPEAL. 


1. Where there is a contest between the 
plaintiff and an intervenor, as to the owner- 
ship of a promissory note sued on, and judg- 
ment is rendered in favor of the intervenor 
against the defendant, the plaintiff being 
non-suited, he may appeal, in order to de- 
termine to whom the note belongs, without 
making the defendant a party. Lynch v. 
Williams, 79. 

2. An appeal does not ‘lie from an inter- 


| locutory order refusing to make the widow 


/ and heirs parties to a suit against the ex- 


ecutor. Me Micken v. Marent, 213. 
3. Where two plaintiffs join in a suit and 
recover judgments in favor of each for less 


| than three hundred dollars, but both judg- 


sustained, if legal in other respects. 'er- | 

gzuson v. Thomas, 218. 
ABSENT HEIRS. 

See SUCCESSIONS. | 

ACQUETS AND GALNS. 

See tiusBanp anv Wire. 

ACTS, AUTHENTIC AND SOUS | 

7 | 

SEING PRIVE. | 

} 

See Evipence. 

' 

| 

. 

ACTION. 

See Practice. 


celal. v. 


ments united exceeding three hundred dol- 


‘lars, the Supreme Court has jurisdiction of 


an appeal taken by the defendant. Rhodes 
Ncholfield et @l., 251. 

4. The failure to file an appeal in time 
will not be excused upon the ground that 
the plaintiff was a liquidator of an insolvent 
corporation, who had resigned, and no suc- 
cessor had been appointed until after the 
return day of the appeal had passed, espe- 
cially when no diligence had been shown. 


| Haynes v. Lawson, 269. 
| . 5. Where no adequate cause is shown for 


the failure of the appellant to file the appeal 
in the Supreme Court in due time, the 
appeal willbe dismissed. Jlolmes v. Brown 
et al., 294. 
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6. An error of the judge in fixing the re- | 
turn day of the appeal, willmot be allowed 
to prejudice the appellant. Ifthe appeal be 
filed on the return day fixed by law, it is 
sufficient. Benjamin v. Davis et al., 472. 

7. Where the appellant has used due 
diligence to cite the appellee, but has been 
unable to do so within twelve months, in 
consequence of the acts of the appellee, the 
time within which appeals are ta be taken 
does not run. Vinot v. Bertrand, 474. 

8. Where an appeal wastaken, by motion, 
on the 31st of March, from a judgment ren- 
dered on the 24th of the same month, and 
the appeal bond was filed on the 2d of April 
ensuing. Held: That the appeal was pro- 
perly taken, and would not be dismissed ; 
und that the service of citation of appeal was 
not necessary, the appeal having been made 
by motion. Montross and Stilwell v. Byrd, 
518. 

9. Where a person not a party to the 
original suit has obtained an appeal, based 
upon an affidavit of his attorney, that he was 
a creditor of the succession, and had been 
injured by the judgment, and the fact of his 
being a creditor is disputed in the Supreme 
Court. Held: The case should be remand- 
ed to try that issue, before the Supreme 
Court would decide the cause. Succession 
of Lauve, 529. 

10. The sheriff had seized, on execution, 
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13. Where the real-amount in dispute is 
less than three hundred dollars, and there is 
added to it a claim for five hundred dollars 
for damages, evidently fictitious, the appeal 
will be dismissed by the Supreme Court for 
want of jurisdiction. Cabrara v. Dink- 
grave etal., 735. 

14. An appeal will not be dismissed, when 
the want of service of citation of appeal in 
time was not attributable to the appellant. 


4} Anderson v. Irwin et al., 793. 


ARBITRATORS AND AMICABLE 
COMPOUNDERS. 


A submission to arbitration, to be binding 
on the parties, must be in legalform. Foley 
v. Bell and Stebbins, 760. 


ARREST. 


1. Where A entrusts funds to B to pay 
over to C, the latter has not the right, in 
case 5 misapplies the funds, of proceeding 
| sgainet him under the 10th section of the 
‘act of 24th March, 1840, abolishing impri- 
}sonment for debt. That right exists in A 
alone. Dunbar & Co. v. Hughes, 466. 

2. An affidavit to arrest a debtor, under 
the 10th sec. of the act of 28th March, 1840, 








property, as belonging to thé defendant, | to abolish imprisonment for debt, must be 
which was claimed by a third person, and | made by the creditor himself, and not by 
an injunction obtained against the sale of it. | an agent orattorney. Absolom and Crocker 
etjudge, in granting the injunction, made | vy. Callum, 536. 

an order fer the delivery of the property to | 

the claimant. On a rule taken by plaintiff's | 
counsel, this order was rescinded. The 
claimant then applied for an appeal from the | 
judgment rescinding the order, on the re- | 
fusal of which 


ATTACHMENT. 


e ordet , 1. Where an attachment has been levied 
the district judge, appli-| in the hands of the same parties in this 


_ cation was mud@ fo the Supreme Court for| State, and also in another State, the court 


a mandamus directing the district judge to|is bound to protect the garnishee, who 
— the appeal. Held: That the judg-| stands before it, without laches or default, 
_Ment was an interlocutory order, which | from the danger of being subjected to pay 

could not _ ve injury ; oe | the same debt twice. Woodruff v. French 

not. ore, subject to an appeal. tate | &: Co. et al., 62. 
<¥. Jud ge of the Tenth District, 548. | 2. Where the plaintiff states the amount 

al. The defendant applied for a suspen- | he sues for in the petition, and swears that 
siveappeal, an order for which was granted, | the defendant is indebted to him for the 
requiring bond for $8114 73; and he did not | amount stated in the petition, it is a suffi- 
gre - ond _ so me i by law, cient specification of the sum due to sustain 
ut subsequently filed a bond for $100, in-|the attachment. Souberain v. Renauz, 

tendingto také a devolutive appeal, the order 201. 

of the judge granting the appeal remaining; 3. An aflidavit of the creditor stating that 

unchanged. Held: The appeal must be , he believes the defendant is about to depart 
dismissed, the order of appeal not having | permanently from the State is sufficient to 
been complied with. Hawkins v. Bell, 561. | authorize an attachment, the other requisites 

_ 12. An order of appeal must be in writ- | of the law being complied with. Jb. 

ing; but where, from some oversight, the, 4. The surety on a forthcoming bond for 


clerk neglected to enter it on the minutes, property which had been attached, is not 
it may be done at a subsequent term of the | liable on a rule taken against him, without 


gg nune pro tunc. Dykes v. Cockrell, a fi. fa. against the principal in the bond 








having been returned unsatisfied, or, at 
least, until the principal has been put in de- 
fault for the failure to produce the property 
bonded. Goodman and Son v. Allen, 371. 
Lexington Fire Insurance Company v. Al- 
len. Ib. 

5. Where the property of an absent de- 
fendant has been attached, and the defen- 
dant appears and bonds the property, giving 
security to pay whatever judgment may be 
rendered against him, the defendant thereby 
becomes liable to have a personal judgment 
rendered against him, although he may 
have never been cited. Rathbone v. Ship 
London et al., 439. 

6. The words with privilege upon the pro- 
perty attached, commonly used in judgments 
in suits by attachment, do not have the 
effect of limiting the judgment to one in rem, 
where the judgment in other respects is 
personal. Ib. 

7. An attachment of property does not 
create such a privilege as authorizes the 
issuance of a writ of sequestration. Beck § 
Co. v. Brady et al., 444. 

8. In the article 724 of the Code of Prac- 
lice, the expressions provisional seizure are 
erroneous ; they should have been attach- 
ments. Beck § Co. v. Brady et al., 444. 

9. The recordation of an attachment, in 
the office of recorder of mortgages, is use- 
less. Parties are bound to take notice of 
judicial proceedings; and the proper place 
to look tor them is, among the records ofthe 
court in which such proceedings are con- 
ducted. Page v. Générés, 549. 

10. It is not a valid return, on an attach- 
ment, for the sheriff to say, that he has 
seized according to law. He must take 
charge, and keep possession of, the property 
attached. Undera garnishment, nothing is 
seized but what is disclosed by the answers 
of the garnishees, where those answers have 
not been traversed. Jb. 

11. A judgment obtained against an ab- 
sent defendant, who is brought into court 
merely by an attachment upon his property, 
is one purely in rem, and has no effect, ex- 
cept upon the property attached. Jb. 

12. To constitute a valid seizure of tan- 
gible property, under an attachment, the 
sheriff must seize and take into actual pos- 
session, the property seized. The return 
of the writ must show the manner in which 
it has been executed. It is not sufficient, 
for the sheriff to return, that he has attach- 
ed according to law. Stockton v. Downey, 
581. 

13. The recordation of an attachment, in 
the office of recorder of mortgages, has no 
legal effect. Jb. 

14. An authority to an attorney at law to 
take out an attachment, authorizes him to 
sign an attachment bond for the plaintiff. 
Trowbridge, Dwight § Co. v. Weir, 706. 


ATTACHMENT.—ATTORNEY AT LAW. 
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15. Where the affidavit for an attachment 
was made by-the plaintiff’s attorney in fact, 
the Code of Practice does not require the 
affidavit should state the plaintiff wa8 absent 
from the State; that fact being shown by 
the petition. C.P.244. Farley v. Farior, 
725. 

16. An affidavit for an attachment which 
states, that ‘“‘ the defendant resides out of 
the State, having acquired no legul residence 
in the State,” is sufficient. Ib. 

17. The defendant had attached a slave 
of the plaintiff, which the latter bonded. 
Afterwards, the plaintiff caused the slave to 
be sold on a mortgage in his own favor, 
which had not been recorded at the date of 
the attachment, and purchased the slave. 
The defendant obtained judgment, and 
caused the slave to be seized on execution. 
The plaintiff enjoined. Held: That the 
slave was liable to defendant’s execution, 
and the injunction was dismissed, with 
damages. Stephensonv. Lee et al., 758. 

18. Attachments must be satisfied in the 
order in which they are levied. C. P. 265. 
Harmon v. Juge Fils & Co., 768. 

19. ‘To entitle an attachment creditor to 
be paid ont of the property attached, it is 
not essential that the judgment should de- 
cree a privilege upon the property. A judg- 
ment decreeing that the debt be paid out of 
the property attached, is equivalent to a 
judgment decreeing a privilege. Jb. 


ATTORNEY AT LAW. 


1. Where a party repudiates the autho- 
rity of an attorney at law to have acted for 
him, it is necessary that it should be sup- 
ported by his own oath, and not that of an - 
agent. Boykin v. Holden, 120. 

2. An attorney at law has no authority 
to execute, in the name of his client, a re- 
lease to make an interested witness com- 
petent, unless he be specially empowered 
soto do. Succession of Stocking, 229. 

3. Where an attorney at law had ren- 
dered services for an administratrix, who 
was dismissed at the suit of an heir that 
obtained the succession before she had filed 
an account, the attorney is entitled to re- 
cover the value of*her services from the 
heir. Gaiennie v. Thompson, 475. 

4. An attorney at law compromised a 
claim in favor of plaintiff, against the defen- 
dant, amounting to $3000, for $369. The 
proof of the authority of the attorney rested 
upon his own evidence, corroborated by the 
testimony of another witness. Held: The 
plaintiff was bound by the compromise. 
Phelps v. Hodge, 524. 

5. The allowance, in mortuary proceed- 
ings, of a fee to an attorney, which had not 
been paid, is contrary to the 71st article of 


| 
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the Constitution ; but an attorney is entitled 
to recover his fee upon proofof a contract, 
or on a quantum meruit. Uzee v. Biron, 
565. @." : 

6. An attorney at law has not the power 
of confessing a judgment against his client, 
but when the evidence shows that the 
plaintiff was entitled tora judgment, and the 
Judge so states in his reasons for rendering 
it, the judgment ought not to be annulled. 
Girard v. Hirsch et al. 651. 

7. Where authority is given to an attor- 
ney at law, to take out an attachment, he 
is authorized to sign an attachment bond for 
plaintiffs. Alcrander et al. v. Burns, 704. 

8. An attorney at law has no authority 
to accept service of petition; but where he 
has done so, his authority will be presumed, 
unless denied by the oath of the party, and 
the testimony of a witness, showing that he 
was employed in the case, will be proof of 
the authority. T'aylor v. Sutton, 709. 

9. Where, from the circumstances, a party 
must be presumed to have had knowledge 
of a judicial proceeding against him, and tor 
years made no objection to the authority of 
the attorneys at law who represented him, 
he will not be permitted to avoid the legal 
effects of that proceeding, upon his affidavit 
denying the authority of the attorneys who 
represented him. Mason v. Slewart, 736. 


AUDITOR, EXPERTS, Xe. 


An*application made by the plaintiti’s | 


counsel, that the defendant be notified of 
the filing of a report of experts, is not a 
motion to homologate the report, and does 
not debar the plaintiff of the right of making 
objection to it. Flower v. Downs, 538. 


> 


ATTORNEY IN FACT, 


SEE MANDATE. 


AUTHENTICATION. 
SEE EvipENce. 
* 
BAIL. 


See Criminan Law. 


BANKS. 


1. The cashier of a bank is the executive 
officer of the bank. He is entrusted with 
its notes and bills, and with the collection 
and transfer of them in the ordinary course 
of business. 


ATTORNEY AT GAW.—BILLS OF EXCHANGE, &c. 
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2. A note made payable to his , iv 
just as negotiable as if made payab the 


order of the bank. Haynes v. Succession 
v3 Beckman, 224. 

. The relation between a bank and its 
customers, requires perfect good faith. 
Smith v. Mechanics and Traders’ Bank, 
610. 

4. A discounter, whose business it is to 
buy bills, is not in the same situation as a 
bank whose business is to pay, and greater 
caution is required from the former than 
the latter. Jb. 


BANKRUPT. 


1. The late bankrupt law of the United 
States allowed partnership effects to be 
surrendered by one of the partners who had 
become bankrupt. Judson v. Lathrop, 587. 

2. Where a person, at the sale of « bank- 
rupt’s effects, became the purchaser of a 
debt due the bankrupt by a third person, the 
debt cannot be compensated by a debt due 
from the bankrupt to such third person, 
which was acquired after the bankruptcy. Jb. 

3. The prescription of two years, for 
actions by or against assignees in bank- 
ruptey, as provided by the late bankrupt 
law of the United States, does not apply to 
cases where one has become the purchaser, 
at the sale of the bankrupt’s effects, of debts 
due by third persons. /b. 


OF EXCHANGE AND PRO- 
MISSORY NOTES. 


BILLS 


1. Title to and Transfer of. 

1. The holder, in order to show title, 
must prove the genuineness of the endorse- 
ment to obtain judgment against the draw- 
er. Anderson v. Irwin, 793. 


ll. Notice and 


Presentment, Protesi, 
Waiver of Notice. 


2. ‘The drawer of a promissory note, who 
had resided in Néw Orleans, removed to 
Madisonville, before the maturity of the 
note, leaving no office or place of business 
in New Orleans, though frequently in the 
city. ‘To bid the endorser, demand should 
have been made of the drawer, either in 


person, or at the place of his domicil in 


Madisonville. Bigelow v. Kellar et al. 59 


3. It is not essential that the notary 
should embody in his certificate of notice of 
protest, a copy of the notice sent to the en- 
dorser, nor is it necessary that he should 
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“state in the notice that the holder looks to 
the “@ndorser for payment. Barstow v. 
Hiriart et al., 98. 

4. Itis not essential that it should ap- 
pear, from the notary’s certificate of notice 
of protest, that the notice was addressed to 
the endorser on the face of it. It is suffi- 
cient, if the name and address of the en- 
dorser be written on the outside of the 
notice addressed to him. Denegre v. 
Hiriart et al. 100. . 

5. It is sufficient, if the notice of protest 
states that the note has been protested, 
without stating that it was protested after 
due demand. Jb.» 

G. The omissio#to state in the notice of 
protest the date of the maturity of the note, 
is not material, when it is not shown that 
the endorser had endorsed other similar 
notes, and there is no reason to believe he 
was left in any doubt as to the note which 
was protested. Ib. 

7. The notary’s certificate of notice of 
protest should show on what day the notice 
was deposited in the post office. Knor v. 
Buhler, 104. 

8. Where the drawer of a note changes 
his domicil shortly before its maturity, by 
collusion with the endorser, with the view 
of creating difficulty in making the proper 
demand for protest, and thereby enabling 
the endorser to resist the payment of the 


note, the demand will be considered as | 
having been properly made at the place | tiability, is not changed by the insertion of 


or in part, cannot be insisted on, if the 
plaintiff or any intermediary party between 
him and the defendant took the bill or note 
bond fide, and upon a valid consideration. 
Mallard and Armistead v. Aillet and Bal- 
sener, 92. 

15. The sale of improvements upon the 
public lands of the United States, by one 
who has a preémption claim, is a good con- 
sideration for a promissory note. Bryan v. 
Glass, 740. 


IV. Bills of Exchange and Promissory 
Noies generally. 


16. Where the defendant was indebted 
to the plaintiff, for which sum the plaintiff 
drew bills upon the defendant, which were 
| accepted by him, but not paid, the plaintiff 
being under the necessity of taking up the 
bills as drawer, the defendant is liable to the 
plaintiff for the orignal account, although it 
appears to have been settled by the accep- 
tances; and the claim is not barred by five 
years’ prescription. Lacey v. Hall, 1. 

17. The Clinton and Port Hudson Rail- 
road Company had, by its charter, power 
| to transfer, by endorsement, negotiable notes 





| belonging to it. Flaynes v. Succession of 


| Beckman, 224. 
18. The character of a note, as to nego- 


where the public had been led to suppose} a contract of pledge in the body of the 
was the drawer’s place of business, and the} note. Jb. 


endorser will consequently be held liable. | 


' McHenry v. Kellar et al. 326. 
9. Notice of protest, served upon one of 


several executors of a deceased endorser, is | 


sufficient to bind the estate. Lewis v. 
Bakewell, 359. 

10. Where a note, due on the 11th of a 
month, was protested on the 12th, Held: 
the endorser was discharged. Peel, Sims 
§: Co. v. Zanders, 364. 

11. Where the maker has no place of 
business, a demand at an office in which he 
had recently transacted his business, will be 
considered sufficient to bind the endorser. 
Ib. 

12. Notice of protest to an endorser re- 
siding in the city, may be properly deposited 
inthe post office, when the notary, after due 
diligence, has not been able to find him or 
his residence, or place of business, /6. 

13. An. agreement by an endorser to 
waive protest of a note, does not dispense 
with notice of non-payment. Bird v. Le 
Blane et al. 470. 


Lil. Consideration of. 


19. Negotiable paper is barred by five 
| years’ prescription. C.C,. 3505. Ib. 

20. Where a party has settled his ac- 
count by giving a note, which, after an exa- 
mination of the account, he admits, in the 
presence of a third person, to be correct, 
and thereby induces the third person to take 
the note, he will not afterwards be permitted 
to resist the payment of the note, upon the 
ground that usurious interest had been 
charged in the account which had been set- 
tled by the note. Jacobs v. Butler’s Re- 
presentatives, 274. 

21. The plaintiff, a broker, discounted, 
without inquiry, for an entire stranger, a 
forged bill, purporting to be drawn on and 
accepted by a commercial house in New 
Orleans. In payment, he gave the forger 
his check upon the bank, payable to the 
order of the supposed acceptors of the bill. 
The forger obtained the money from the 
bank, by forging the name of the supposed 
acceptors. ‘The plaintiff sued the bank for 
the amount of the check. Held: That 
the plaintiff did not exercise due precaution 
in thus taking the bill, without inquiry ; that 
filling up the check to the order of the sup- 








14. The want of consideration, in whole 


posed acceptors of the bill, instead of the 
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party for whom the bill was discounted, 
was not in the usual course of business, and 
fas an unjustifiable attempt to shift from 
himself fo the bank, the duty of making 
inquiry, and the risk of loss incurred by his 
taking the: forged paper ; that by placing his 
check in the hands of the probable forger of 


.*the bill, he supplied him with the means 


well calculated to deceive apd impose on 
the bank; and that, although the bank had 
been guilty of negligence, in paying the 
check, yet the loss should properly be borne 
by the plaintiff. Smith v. Mechanics and 
Traders’ Bank, 610. 

22. No person should buy bills from en- 
tire st rs, Without using a proper and 
reasonable degree of caution, and after pro- 
per inquiry. lb. 

23. The plaintiff sued upon a promissory 
note. The defendant answered that the 
plaintiff had received the note as agent of a 
firm, a member of which had died, and his 
agency had terminated. To interrogatories 
propounded to him, the plaintiff answered, 
that he held the note as agent, but that the 
firm was still in existence, notwithstanding 
the death of one of the members. Held: 
That, under the circumstances, the plaintiff 
had the right to maintain the suit in his own 
name. Clunas v. Gallager, 756. 

24. A delay granted to the drawer of a 
promissory note, without any consideration, 
or the taking of a new obligation, does not 
discharge the endorsers. ‘The agreement 
for delay, in order to discharge the endor- 
sers, must be one for some consideration, 
and of such character as to prevent the 
holder from suing the drawer. Dubuch v. 
Goudchaur et al., 780. 

25. The holder, in order to show title, 
must prove the genuineness of the endorse- 
ment, to obtain judgment against the draw- 
er. Anderson v. Irwin et al., 793. 

26. An endorser has the whole of the 
day after the date of protest, to make pay- 
ment; but, if sued on that day, and the 
citation is not served until after that day, 
the suit will not be regarded as premature. 
Kennedy v. Watson et al., 807. 

27. A purchased property in the name 
of B, the title having been made to the lat- 
ter. B afterwards executed notes payable 
to A, secured by mortgage upon the pro- 
perty. These notes were negotiated by A. 
A judgment creditor seized the property, as 
belonging to A, alleging that the purchase 
in the name of B was a simulation. Held: 
That the third person, who had taken the 
notes, without notice, could not be affected 
by the equities existing between the origi- 
nal parties, and was entitled to beypaid out 
of the property, although the use of B’s 
name in the purchase of it was a simula- 
tion. Bach v. Abbott, 809. 
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BOUNDARY. 7 
See Lanps. - . 


‘BROKER. 


See Manpartr, II. 


BUILDER. 


See Letrrinc anp HurineG oF Lapor., 
* 
CESSIO BONORUM. 


See INSOLVENCY. 


CITATION. 


See Practicr. 


CHILD. 


See Parent anv CuiLp. 


CODES, ARTICLES OF, CITED. 


I. Civil Code. 





ART. PAGE.|ART. PAGE.!ART. PAGE, 
2 605 1973 92 |2456 24 
128 156 and 552/2498 724 
177 223)2080 423'2502 78 
209 242/2163 13/2512 929 
210 6 12952 5312623 232 
211 “ 12264 719/2665 480 
330 64/2266 “+ 19670 “ 
495 355 2270 397|2695 804 
525 634 and 719|2746 480 
536 © 12351 634|2746 63 
537 ++ 12363 ‘12796 759 
539 «+ 12369 327/3172 275 
564 + 12370 436|3175 “ 
695 118 and|3238 162 
848 382 327/3318 397 
913» 158 2371 56/3415 355 
916 “ and 634|3425 121 


1468 "23/2372 
1575 242/2375 “+ 13503 759 
1588 “« 12376 “ 13505 224 

1637 104|2377 ss and 109 
1747 673|2402 21213507 104 
1928 491|2409 1993519 “ 


634|3429 327 








1972 55212427 7 
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1. Code of Practice. | 8. Where a party who has advanced 
5 : | money upon a bill of lading, which he after- 
ART. Pace. | ART. PAGE. | ART. PAGE.! Wards has reason to believe is a forgery, 
265 768 314 119. | 644 789 | permits the supposed forger to raise means 
313 =: 4521 407 13 | 724 444 |fromathird person to reimburse the ad- 








‘vances made, and the bill of lading proves to 
| be a forgery, it will be regarded as a fraud 
upon the third person, by which the party 
| who made the advance’ will not be allowed 

1. Where a boat pushes out into the river, | to benefit himself. Chamberlin v. Milbank 
with another in tow, in the crowded port of |{* Co. et al., 383. 

New Orleans, across the track usually pur-| 9. The act of March 31st, 1805, autho- 
sued by ascending vessels, a due degree of | rizing the harbor-master and wardens, when 
caution would dictate that her officers should | called upon, to proceed to the survey of ves- 
assure themselves there was no boat as- | Sels and damaged goods, imposes,neither a 
cending, which might endanger their ves-| toll nor tax of any kind whatever, and is not 
sel; and, if she be damaged by collision, | unconstitutional; and, where servicesare per- 
without such precaution, no damages will | formed under the act, the obligation to pay 
be awarded. Resse and Seger v. Steamer | for them is one of contract. Master and 
Mary Foley et al., 71. Wardens of New Orleans v. Ship Hawes, 

2. Every change in the owners of a boat, | 389. 
while she is engaged in carrying passengers, 10. A vessel is not liable for damage 
and merchandise for hire, dissolves the ex- | caused to goods from the “ sweating of the 
isting partnership, and creates a new one. hold,” when the vessel has been supplied 
A retiring partner remains bound for debts | with proper ventilators. But if the injury 
already contracted, but cannot be made re- results from improper stowage, the vessel 
sponsible for new debts. Véiolett et al. v. {will be held liable. Montgomery v. Ship 
Fairchild et al., 193. | Abby Pratt and Owners, 410. 

3. The partnership created between the 11. When goods, receipted for in good 
owners of a vessel engaged in commerce, is , order, are found'in a damaged condition at 
one only as to the use of the vessel, the own-| the end of the voyage, the vessel is pre- 
ership remaining with the individual part- | sumed to be liable, until the injury is shown 
ners, subject to. the privileges in favor of the , to have been caused by the act of God, ine- 
creditors of the partnership. Jb. vitable accident, or public enemies. 1b. 

4. Where one of the owners of a steam-| 12. Where a collison of vessels has oc- 
boat sells out his interest, he will be entitled | cured, without the fault or negligence of the 
to the vendor’s privilege on the share thus | defendants, or where the plaintifis were as 
sold, after the privileged debts against the | much in fault as the defendants, no damages 
boat are paid off. Jb. can be recovered. Edgell, Mulford & Co. 

5. A revocatory action, to annul a pro-|v. Barataria and Lafourche Canal Co..425. 
ceeding upon the ground of a fraudulent! 13. Where a butcher has supplied the 
preference given to a creditor, cannot be| steward of a boat with meat, the vessel is 
tried in the form of an opposition to a distri- | liable for the price, although there may have 
bution of a fund. On such an issue, the been, without the knowledge of the but- 
parties have a right to a trial by jury. Jb. cher, a private contract between the owners 

6. Parties who seil supplies to a steamboat, and the steward, by which the latter had 
on time longer than sixty days, virtually aban- ‘leased the eating department of the vessel. 
don their privilege, and will be regarded as| Grisel v. Steamer Olivia and Owners, 461. 
ordinary creditors. Jb, 14. Where casks of wine had been so 

7. A merchant in New Orleans instruct- | badly stowed, that ina gale of wind of no 
ed his agent in Thomaston to ship him lime | great violence, they were turned, with the 
at a certain limited price. The agent ac- | bungs down, so as to cause leakage through 
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cordingly made a shipment, on the 25th of 
October, and gave advice of it, by letter, 


dated 31st of the same month The vessel | 


did not leave until the 3d of November. 
When the vessel arrived in New Orleans, 
the merchant refused to take the lime, 


the vent holes left for the fermentation of 
the wine. Held: That the vessel was not 
entitled to freight. Glover v. Dufour, Wil- 
liams § Co., 490. 

15. Where a carrier fails in a contract to 
transport merchandise from one part of the 





upon the ground that he had not been duly 
apprised of the shipment. Held: That the 


city to another, no other indemnity ought 
‘to be recovered from the carrier than the 


advice was duly given, and that the mer- | expense of performing the contract, on* his 
chant was bound for the loss which occurred | account, and such damage as the default of 
in a sale made in consequence of his refusal | the carrier occasioned directly to his employ- 





to accept the shipment. 
381, 


Wilson v. Broom,'er. Reading, Peck & Co. v. Donovan, 491. 
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giving a,bill of lading in the usual form, in ' 
case a re-shipment becomes necessary, | 
she is bound to employ a seaworthy vessel. | 
If the goods be lost, in consequence of the 
unseaworthiness of the vessel on which | 
they were re-shipped, the vessel original- | 
ly employed will be held liable for their: 
value. But if she had only contracted to | 
carry the goods from one point to another, ; 
from which latter place they were to be re- | 
shipped, the vessel is only liable as a for- | 
warder of merchandise, and is only bound | 
to exercise ordinary care in procuring a. 
proper conveyance for the goods. Devillers | 
vs Schooner John Bell et al., 544. | 
17. A delivery of merchandise on the | 
levee. under proper circumstances, with | 
notice to the consignee, is a good delivery, 
and discharges the vessel from all liability. 
Northern v. Williams, Phillips §» Co., 578. | 
18. The death of one of the part owners | 
of a steamer, engaged in carrying property 
for hire, dissolves the partnership, but if the | 
survivors continue running the vessel, they 
are liable as commercial partners. Norment | 
Cooper & Co. v. Burns, 739. 
19. An owner of a vessel is not liable for | 
goods purchased by the captain on the or-| 
ders of merchants in the country, with a) 
view of procuring freight, unless the owner | 
has either expressly or impliedly sanctioned , 
such a course of dealing. Morton v. Day, | 
762. i 
20. .A flatboat was tied to the bank of the | 
river, about two hundred and fifty yards be- | 
low the steamboat landing, and a steamboat, 
in attempting to land, in a dark foggy night, | 
came into collision with her. Held: babe 
the steamer was liable for the damages| 
caused by the collision, and that, under the | 
circumstances, she was not exempted from | 
liability, because the flatboat had out no | 
light. Sparks et al. v. Steamer Saladin et} 
al., 764. 
21. Where the bill of lading shows the| 
goods to have been shipped in good order, | 
this acknowledgment. if it be susceptible of | 
explanation, throws the burden of proof on 
the vessel, when the goods are not delivered 
in good order. Bond v. Frost et al., 801. 
22. A cotton pickery retained the dam- 
aged cotton picked off the bales for its own 
account, upon the ground that it was cus- 
tomary so to do. Held: That the case 
should be remanded for further investiga- 
tion. as to this custom. Jb. 


| 
| 





COMMUNITY. 





See Husgpanp anp Wirt. 
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16. Where a vessel undertakes to tran- COMPENSATION. . 
“sport merchandise from one place to another, “> 


See Practice. IV. 


CONFLICT OF LAWS. 


Where the principal resides in a foreign 
country, and his agent, without any suffi- 
cient authority, makes a contract for him, 
which he afterwards ratifies, the contract 
will be governed by the law of the place of 
the agent’s residence; the ratification relat- 


ing back to the‘date of the contract. Dord 
v. Bonaffeé § Co., 563. 
CONSIGNEE. 
See Manparte. 
CONSTITUTION. 
I. Articles Cited. 
Art, 25, ad > - ™ a page 515 
a re ee 
‘ 78, - - - - = = 695 
“ 8693, - « - - ~ ~ aad 68 
“ 107, ‘ - 24s = = % §86 
a. . . an. oe 


Il. Interpretation of. 


1. The act of March 21st, 1850, making 
an appropriation for the Louisiana Legion, 
is notin contravention with the 93d article 
of the Constitution of the State, and the 
money should be paid by the treasurer, 
without any further appropriation by the 
Legislature. State v. Bordelon et al., 68. 

2. The act of 15th April, 1847, limiting 
the time within which suits were to be 
brought for the annulment of probate sales 
made in Lafourche on account of informali- 
ties, is constitutional, and all such suits are 
barred by the prescription mentioned in the 
act. Michel v. Tenney, 89. 

3. The clause of the 95th art. of the Con- 
stitution, which restricts eligibility to parish 
offices to persons who have the right to vote 
in such parish; contemplates State officers ; 
and does not prevent a municipal corporation 
from electing a surveyor who resides in an 
adjoining parish. State v. Blanchard, 515. 

4. The tax of five dollars upon negro 
traders, for every slave they sell, imposed 
by the act of 3d of May, 1847, is not uncon- 
stitutional. The article 107 of the Consti- 
tution gives the Legislature the power of 
taxing occupations and professions. Heres 
v. Powell, 586. 

















wt 


5. The 118th art. of the Constitution ; 
should not be interpretated in a strict or} 
technical sense. It is sufficient, that the’ 
object of the, law be stated in its title, ac-| 
cording to the understanding of reasonable | 
men. Where some of the provisions of a| 
law fall under the constitutional prohibition, | 
this does not annul the whole act, but only | 
such portions as are not embraced in the 
title. Municipality No. Three v. Michoud, | 


605. 
CONTRACTS. 


See OBLIGATIONS. 


CORPORATIONS. 


1. A stockholder of an insolvent corpora- 
tion obtained a judgment for a certain sum, 
due to him as a creditor of the corporation, | 
against the other stockholders, subject to a! 
deduction of the amount of pro rata contri- | 
bution, which the suing creditor might him- ' 
self be called on to pay. All the stockholders | 
but one appealed ; and the judgment was 
reversed astothem. Anattempt was made | 
to collect the amount of the heirs of the: 
stockholder who had not appealed, he having 
died in the mean time. Held: That the 
action could not be maintained, as the judg-_ 
ment itself required a liquidation of the 
affairs of the corporation, and the amount | 
contributed by each stockholder to be 
ascertained, before it could be executed. 
Byrne v. Heirs of Horne, 416. 

2. Where an insolvent. corporation is in 
the hands of a liquidator or receiver, it is 
proper that suits against the stockholders for 
contributions on arrearages of stock to pay. 
debts of the corporation, should be conduct- | 
ed by the person thus vested with the powers | 
of the corporation, and not by individual cre- | 
ditors of the corporation. New Orleans Gas 
Light Company v. Bennett, 450. 

3. The Commercial Bank, having gone 
into voluntary liquidation, under the act of 
12th of March, 1842, presents no reason | 
why the commissioner appointed to liquidate | 
its affairs should not use the corporate name 
of the bank, in collecting its debts by judicial 
proceedings. Commercial Bani: v. Villa-| 
vaso, 542. 

4. Taxes imposed by political corporations, to 
whom a portion of the powers of the govern- 
mentare delegated for the purposes of govern- | 
ment and police, are not liable to seizure or | 
execution against those corporations ; nor are 
funds collected on judgments for taxes liable | 
to such seizure. But sums due to munici-| 
pal corporations for paving, or on bonds | 
taken for paving, are liable toseizure. Mu- | 
nicipality No. Three v. Hart, 570. 


COSTS. 


CONSTITUTION, Il.—CRIMINAL LAW, II. 
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act of 26th Mareh, 1842, takes security for 
his costs only, the sheriff cannot recover his 
costs from the surety; but ifthe clerk has 
made a memorandum on his docket that the 
surety is for costs, the memorandum may 
have misled the sheriff, and the clerk is re- 
sponsible to him for the costs. Forgay v. 
Lewis, 37. 


CRIMINAL LAW. 


I. Prosecution and Defence. 


1. In an indictment, if the time and place 
be stated with grammatical certainty so as 
to exclude the possibility of the commission 
of the crime at any other time or place, a 
repetition of the phrases ‘‘then and there” is 
not required. S/ate v. Capers, 267. 

2. On an indictment for an assault with 
the intent to commit murder, the jury may 
find the accused guilty of an assault with 
intent to kill. State v. Stouderman, 286. 

3. It is not a valid objection to an indict- 
ment against the accused for stealing a calf, 
that the terms he ‘‘did steal, take and carry 
away,” ave used instead of “drive away.” 
Further, that the property stolen is des- 
cribed as goods and “chattels,” instead of 
“eallle;” the term chattels including every 
species of personal property. State v. Go- 
mer, 311. 

4. If the indictment shows the offence to 
have been committed in the parish, it is suf- 
ficient showing of its having been commit- 
ted within the jurisdiction of the district 
court of that parish. /. 

5. Where several persons are indicted 
with the principal offender, as his aiders 
and abettors, whether there shall be a 
severance in their trial, with the view of 
using the testimony of those that may be 
acquitted, either for the State or the prison- 
er, isa matter resting in the discretion of the 
court. When such motions are made, it 
should appear that there was no evidence 
against the persons in whose behalf the sev- 
erance was asked. N/ale v. Leonard, 420. 


li. Jury and Verdict. 


G. A motion in arrest of judgment or for 
a new trial will not be sustained upon the 
ground that one of the grand jurors who 
found the indictment, was one of the jurors 
who tried the case. Séale v. Turner, 309. 

7. The objection would have constituted 
wgood ground of challenge, but could not 
avail after verdict. /b. 

8. If the jury carry with them; when 
retiring to consider of their verdict, a paper 
they should not have carried, this does not 
avoid their verdict ; nor is it sufficient ground 


Where the clerk of the court under the for a new trial, unless it appear that the jury: 
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were improperly influenced by the paper so 
carried with them. State v. Bradley, 554. 

9. If the jury, in rendering their verdict, 
decide the whole issue, and then add other 
immaterial things, the verdict is not thereby 
vitiated. The immaterial things so added 
will be regarded as surplusage. Ib. 

10. Where a juror, in a criminal case, 
when examined on his voir dire, states, that 
‘from the rumors he has heard of the case, 
his mind is biassed and prejudiced; but 
that the bias and prejudice may be removed 
after he has heard the evidence in the case, 





CRIMINAL LAW, II—IV. 


released from a judgment ‘of forfeiture 
on his bond, upon the ground that the 
court adjourned before the usual time of 
the term expired. State v. Langton, 289. 

17. The entrance of a nolle prosequi dis- 
charges a judgment previously entered 
against the accused on a forfeiture of his 
recognizance bond. Jb. 

18. A party bound upon his recognizance 
to appearat court and answer to the charge of 
subornation of perjury, or apy other felony, 
cannot do so by attorney; and on his failin 
to appear, the recognizance should be de- 





and that his mind is open to conviction, and | clared forfeited, although his attorney may 
thinks he can do justice between the par- offer to plead for him. Sate v. Lartigue, 
ties;” his answer does not constitute a good | 404. : 
ground for challenge. It is only when the; 19. Bail for the appearance of a person 
Juror called has formed so decided an opinion | charged with crime, cannot be taken by the 
of the case, that he believes himself, or the | sheriff without an order of court therefor. 
court believes, it would influence his verdict, | State v. Lougineau, 700. 
that he should be rejected. State v. Brette,! 20. An order of the judge, fixing the 
652. amount of bail, which the clerk had omitted 
11. The verdict of a jury is the record | to enter on the minutes, cannot be supplied 
of their deliberate judgment. Jurors can- | by parol proof. The order must be in wri- 
not be examined to impeach their own ver-|ting. Jb. 
dict or the record, by parol proof. 1b. | 21. A magistrate who commits a prison- 
12. Where ten jurors are summoned | er, for a bailabte offence, until he shall give 
under the act of Ist June, 1846, to try a bond for his appearance, may, afterwards, 
slave, and one of them is excused upon his | take the bond. But, perhaps, if he has fin- 
awn request, upon the ground he did not | nally committed him, his jurisdiction has 
understand the English language, this does | ceased, and the prisoner will have to apply 
vitiate the proceedings, because, by the act, | to some tribunal having the right to issue 


nine jurymen constitute a quorum. State 
v. Jackson, a slave, 593. 


III. Bail and Forfeited Bonds. 


13. The defendant was convicted and sen- 
tenced on the last day of the term. but not 
appearing to answer to the sentence, judg- 


| writs of habeas corpus. State v. Wyat 
‘and Nicholls, 701. ° 


| 22. A sheriff has no power to baila priso- 


ner, but may perform the ministerial. duty 
of taking the bond when the magistrate re- 
quires it. Jb. 


| 23. A magistrate, in permitting a priso- 
|ner to be released on bail, 


ment was entered on his bail bond against | written order to the sheriff, naming sed 


should give a 


approving the security. But if he approves 


his sureties, from which judgment they ' the bond after it is taken, it is sufficient to 


appealed. 


a rule, their appeal being still pending, to be 


discharged from the judgment against them | 


on the bail bond. Held: They were enti- 


tled to be discharged. State v. Hamill et| 
* 


al., 257. 

14. The object of the bail bond is to se- 
cure the presence of the accused to ans wer 
to the charge. It would be unreasonable to 
require him both to submit to the punish- 
ment inflicted by the sentence, and at the 
same time to pay his bail bond. Jb. 

15. The act of 11th March, 1837, is not 
exclusive of the powers of the courts to 
relieve parties from the effects of judgments 
on forfeited bail bonds, as recognized by the 
common law. That statute points out one 
of the modes of relief, but does not exclude 
the common law remedies. Jb. 

16. A party bound to appear at court to 


“answer @ criminal prosecution, will not be 


On the succeeding term, the |) 4 the surety. Ib. 


defendant appeared and submitted to the| 
sentence of the court. The sureties took | 


24. Where a party has been arrested for 
gambling, the sheriff has no authority to 
take bail for his appearance, without an 
| order of court fixing the amount of the bond, 
land directing him to take it; if he does so, 
\the sureties are not bound. State v. Clen- 
denin et al., 744. 


1V. Criminal Law generally. 


, 25. The act of 13th of February, 1816, 
to take the most effective measures in 
order to prevent the transportation of slaves, 
is strictly a penal law; and the same jury 
who find the accused guilty, are to assess 
the damages to the owner of the slave tran- 
sported. Buddy v. Steamer Vanleer et al. 
34. 

26. By the Ist section of the act of 25th 
of March, 1840, the taking of a slave, or 
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suffering him to remain, on board of a boat 
engaged in making voyages, is made a legal 
presumption of the intention of the officers 
of the vessel to carry off the slave ; but this 
legal presumption may be rebutted by pro- 
per evidence. 

27. Where the killing is necessary to 
prevent a felony, or to prevent the escape 
of the felon after the crime has been com- 
mitted, the homicide may be justified under 
the legal authorities. There may also be 
cases of forcible trespass which would jus- 
tify a homicide necessary for their preven- 
tion. But homicide is not justifiable to pre- 
vent mere misdemeanors, nor where it is 
not necessary for the defence of a person, 
or his family or property. Carmouche v. 
Bouis, 95. 

28. The voluntary confessions of persons 
accused of crimes, received by the commit- 
ting magistrate, without promise or threats, 
are admissible in evidence against the ac- 
cused on his trial; and in order to exclude 
as evidence, any voluntary confessions made 
by the accused, it must be proved that the 
confessions were made under a promise of 
advantage, and that a mere hope resulting 
from a conversation in which a promise was 
neither expressed or implied, is not suffi- 
cient. State v. Havelin et al. 167. 


29. The confessions of one of two persons | Jb 


indicted for a crime, is not evidence against 
the other. Jb. 

30. In a prosecution, under the statute of 
16th of March, 1830, against a person for 
having used language of a tendency to pro- 
duce discontent or insurrection among the 
slaves, it is essential that the indictment 
should set forth the words thus used, and 
charge that they were used with a felonious 
intent. State of Louisiana v. Read, 227. 

31. The domicil of the husband is also the 
domicil of the wife, and she has the right to 
call upon the police to protect her from vio- 
lence even against her husband. Siaie v. 
Stouderman, 286. 

32. The police officers, for the purpose of 
preventing a felony, or even a breach of the 
peace, may enter the dwelling house of the 
accused in the night time, without a war- 
rant, and arrest him, provided his conduct 
was such at the time, as to justify the belief 
that the perpetration of a felony or breach 
of the peace was infended. Jb. ; 

33. Where the accusation of a crime in- 
cludes an offence of an inferior degree, the 
jury may discharge the defendant ef the 
higher crime and convict him of the minor 
one; but several offences created by different 
statutes, cannot be embraced in one count. 
Ib. 

34. The Supreme Court will not revise 
upon a writ of error, the decision of the 
district judge in a criminal case, upon a mat- 
ter which is subject to the exercise of his 
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discretion ; and, consequently, will not re- 
examine his refusal to grant a new trial. 
State v. Gomer, 311. 

35. The judge of the district court shotild 
state the reasons. and refer to the law on 
which the judgment is founded. If he 
omits doing so, the Supreme Court will 
amend the judgment in these respects. Jb. 

36. Where the punishment of death has 
been commuted by the Governor and Senate 
to imprisonment for life, the owner of a 
slave thus sentenced, cannot claim the slave 
upon the ground that the State cannot thus 
expropriate his property without an ade- 
quate compensation. McDowell v. Couch, 
365. : 

37. Where the time fixed for the execu- 
tion of a capital sentence has passed, in con- 
sequence of an appeal to the Supreme Court, 
the time thus fixed upon not being a material 
part of the judgment, another time may be 
appointed; and itis the duty of the sheriff, 
without any new warrant or authority, to 
execute the sentence as soon as the affirm- 
ance of the judgment is officially announced 
tohim. Ib. 

38. The Governor and Senate have, by 
the Constitution, the power to pardon; and, 
under this power, may commute the pun- 
ishment of death to imprisonment for life. 


39. It is not essential that the owner of a 
slave whose sentence has been commuted 
from death to imprisonment for life, should 
give his consent to the change of punish- 
ment. Jb. 

40. A party bound upon his recognizance 
to appear at court and answer to the charge 
of subornation of perjury, or any other 
felony, cannot do so by attorney ; and on his 
failing to appear, the recognizance should be 
declared forfeited, although his attorney may 
offer to plead for him. State v. Lartigue et 
al. 404. 

41. The statute punishing the crimes of 
perjury, and subornation of perjury, was 
passed during the Territorial Government of 
Louisiana, and punished the offence when 
committed, in the courts of the Territory. 
Held: That the statute is still in force, and 
applies to the offence when committed, inthe 
courts of the State. Jb. 

42. A threat made by the deceased within 
a month before the homicide was committed 
upon him, and which threat is not shown to 
have been communicated to the accused, or 
to have been followed up by any act denot- 
ing an intention to execute said threat, will 
not be sufficient to reduce the killing from 
murder to manslaughter. State v. Leonard, 
420. 

43. In indictments of free persons of 
color, the law does not require that they 
should be described as such in the form used 
by notaries, auctioneers, Xc. State v. 
Powell, 449. 


_ 
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44. The.right of resorting to force, upon} upon réfusing a new trial upon grounds 
the principle of self-defence, does not arise | which rested on the exercise of the discre- 
wie. the apprehended mischief exists in| tion of the judge of that court. Jb. 

ination only, without some positive} 55. In criminal cases, where the accused 
act showing the necessity of thus resorting | applies for a continuance upon the ground 
to violence. State v. Bradley, 554. 'of the absence of material witnesses, accom- 

45. In order to obtain a continuance, on | panied by an affidavit of the facts he expects 
account of the absence of a witness, it must); to prove by the absent witnesses, he cannot 
be shown that his testimony is really ma-| be forced to trial upon the prosecuting attor- 
terial, and that the party has used due dili-| ney offering to admit, that if the witnesses 
gence to obtain the testimony, according to| were present, they would swear to the facts 
the rules of law and the practice of our courts jas stated, reserving the right of disproving 
of criminal jurisdiction. Jb. their testimony. The admission must be of 

46. The rule of court, that evidence of|the truth of the facts stated in the affidavit, 
verbal agreements between counsel, as to} or the accused will be entitled to a continu- 
the trial of a cause, will not be received, is!ance. The rules of practice laid down in 
applicable to criminal as well as to civil| the Code of Practice, govern in civil cases, 
cases. Ib. ‘but do not apply to criminal cases. State v. 

47. A cause should not be continued onj{ Brette, 652. 
account of the absence of a witnesss, when} 56. Where, on an indictment for mur- 
the facts expected to be proved by him can | der, the accused was entitled to a continu- 
as well be established by other witnesses ance upon an affidavit showing the absence 
who are present. Ib. | of material witnesses, and containing a state- 

48. Letters found in one of the garments | ment of the facts which the absent witnesses 
of the accused, in the room where, shortly | would prove, which evidence would have 
before, a homicide had been committed, are alleviated the crime to manslaughter, but 
admissible as circumstantial evidence, with-| was forced to trial upon the prosecuting 
out proof of the handwriting of the accused. | attorney admitting that absent witnesses 
1b. ' would swear as stated in the affidavit, and 
49. Matters left to the discretion of the | the jury have convicted the accused of man- 
judge of the district court, resting on facts, | slaughter only, a new trial will not be awar- 
such as motions for continuance and new/ded to him; full effect having been given 
trials, will not be reéxamined by the Su-/to the testimony of his absent witnesses. 

me Court, in criminal cases. Jb. | 1b. 

50. In the trial of a slave under the act of 57. The court will not, upon an appeal, 
1st of June, 1846, the law does not require | re-examine the decision of a district judge 
that he should be tried in the ward in which upon a question of fact, such as, whether 
the offence was cominitted. It is sufficient | due diligence had been used to procure the 
if the trial takes place in the patish in which | attendance of a witness. Jb. 
the offence was committed. S/alev. Jack-| 58. In giving a prisoner the benefit of 
son, a slave, 593. all questions of law erroneously decided 
+ 51. Where ten jurors are summoned | against him in the courtsof the first instance, 
under the act of 1st of June, 1846, to try a| care is necessary, in order not to encroach 
slave, and one of them is excused upon his} upon the discretionary powers which the 
own request, upon the ground he did not| judges of the district courts hold, and must 
understand the English language; this does | exercise, in the delicate and responsible 
not vitiate the proceedings, because, by the cases of applications for continuance and 
act, nine jurymen constitute a quorum.. Jb. | new trials, over which the Supreme Court 

52. The act of 29th May, 1846, autho-| has no supervision, except in determining 
rizing juries to qualify their verdjct in capi- | the questions of law alone, submitted by bill 
tal cases, by adding ‘without capital pun- | of exceptions, or on an assignment of error. 
ishment,” applies only to free persons ; but | State v. Brette, 658. 
where that qualification has been added to! 59. Where a party ona trial for murder, 
the conviction of a slave, it is not for him to | has been convicted of manslaughter only, in 
complain of the modification of the sentence | the event of a new trial being granted, he 
in his favor. Ib. cannot be agair tried for murder; but will 

53. Where the jury had found a slave |be tried, as if the prosecution had been origi- 
guilty of arson, without capital punishment, | mally for manslaughter. Jb. 
and the justices sentenced him to imprison-| 60. The accused, on his trial for murder, 
ment for life, in the penitentiary. Held: | was convicted of manslaughter. He asked 
The sentence was,legal, and carried out the | for a new trial, upon the ground, that he 
manifest intention of the jury. lb. was forced to trial in the absence of witness- 

54. The Supreme Court will not revise|es, who would have proved certain facts. 
upon a writ of error, in a criminal case, the! Held: That as the facts stated, if proved, 
decision of the court of the first instance, would not have formed a good defence to the 


























CRIMINAL LAW, IV.—DAMAGES, II. 


charge of manslaughter, he was not’ entitled 
toa new trial. Jb. 

61. The admissions of the dying declara- 
tions of the deceased, in evidence, in prose- 
cutions for homicide, is not inconsistent with 
the statute giving the accused the right of 
meeting the witnegses face to face. The 
rule of evidence by which such declarations 
are established under the common law, has 
not been changed by the statute. State ve 
Price et al., 691. 

62. The right of the accused to receive a 
copy of the indictment, and a list of the per- 





sons who are to pass on his trial, is one cre- 
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tate, does not extend to the increased value 
of the property which has been caused b 
the mere fluctuation of estimated value. 


| the vendee has been unable to get po 


of the property, he is entitled to be reim- 
bursed the price he has paid, with interest 
from the date of payment. Burrows v. 
Pierce et al., 297. 

2. In a suit for damages for failure to 
lease a store according to agreement, evi- 
dence of what profits other persons made, 
in the same kind of business followed by the 
plaintiff, is not sufficient, per se, to warrant 
a judgment against the defendant. Non 








ated in his interest and for his benefit, and | constat, the plaintiff might not have rented 
he is competent to waive it. Jb. ;another store, in which his business could 
63. The act of June 1st, 1846, for the | have been as profitably conducted. Dennery 
trial of slaves, is not unconstitutional. The v. Bisa, 365. 
81st article of the Constitution provides for; 3. A clerk in a large dry goods store fre- 
the vesting of criminal jurisdiction in justices | quented by female customers, while ladies 
of the peace by the’ Legislature. There is | were in the store, engaged in a quarrel with 
no conflict between that article and the 78th | another clerk, and drew on him a revolver, 
article of the Constitution. Stale v. Jonas; without there being any necessity for such 
and Sam, slaves, 695. | violence. Held: That such conduct justified 
64. The true ground upon which con-' the employer in discharging him. Kear- 
fessions of persons accused of crime, which | ney v. Holmes, 373. 
have been extorted by violence, or induced| 4. Where a party has used the process 
by promises, are excluded from evidence, of courts, for the sole purpose of vexing and 
is, that the violence and hope destroy all | harrassing the defendant, without any rea- 
confidence in the confessions. Upon true sonable hope or expectation of recovering 
principle the objections should go rather to any portion of the sum claimed, such party 
the credit of the confessions, than to their’ becomes liable to the other for damages, 
admissibility as evidence. If they be ob- eventhough the suits thus brought were 
tained, under such circmstances as to force | merely ordinary civil suits. Jb. 
the belief they are true, they ought to be! 5. Where a party has contracted fora 
received as evidence. Jb. | certain article ata fixed price, and impro- 
65. The prohibition against the issuance | perly refuses to accept the article when 
of process on Sunday, does not extend to/ offered to be delivered to him, he is liable 
criminal cases, and a prisoner may be bailed | fur the loss sustained in a sale of the article. 
on Sunday. State v. Wyatt and Nicholls, That loss will be the difference between the 
701. price agreed upon and the amount of the 
66. A judgment which was not signed at| sale; and the amount of the loss may be 
the term of the court at which it was ren-| fairly ascertained by a private sale at the 
dered, from some oversight, may be signed market price of the article. Wilson v. 
at the next term of the court, nunc pro tunc. | Broom, 381. 
lb. | 6. A vessel is not liable for damage 
caused to goods from the * sweating of the 
hold,” when the vessel has been supplied 
with proper ventilators. But if the injury 
{results from improper stowage, the vessel 
‘will be held liable. Montgomery v. Ship 
Abby Prati and owners, 410. 
7. When goods receipted for in good 
order are found in a damaged condition at 
ithe end of the voyage, the vessel is pre- 
sumed to be liable until the injury is shown 
to have been caused by the act of God, in- 
evitable accident, or public enemies. 1b. 
| 8. The art. 1928, C. C., merely under- 
| takes to secure a full indemnity to the ag- 
‘grieved purty. It does not authorize a 
‘speculation upon the default of one of the 
1. 'The damages which may be recovered | contracting parties. Reading, Peck & Co. 
by the vendee from the vendor of real es-'¥. Donovan, 491. 


CURATOR. 


See SucceEssi0ons. 


CURATOR AD HOC. 


See ABSENTEE. 


DAMAGES. 


I. Ex Contractu. 
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9. Wiitre a drayman contracts to haul 
all the cotton intended for a certain cotton 
at a fixed price per bale, and fails to 
ly with his contract, he is liable for the 
increased price which the owners of the 
press may have to give for hauling the cot- 
ton, but is not liable for the loss of profits 
which the press might have made by com- 
pressing cotton which they failed to get, as 
the owners allege, from his not complying 
with his contract. Jb. 

10. The art. 313, C. P., requiring that in 
claims for damages the court shall direct a 
jury to be summoned to assess the damages, 
where a judgment by default is sought to be 
confirmed, applies only to cases wherein the 
damages are uncertain, and rest in opinion 
alone, without a fixed rule or means of proof 
to ascertain them precisely; as in suits for 
slander, libel, and the like. The article 
does not apply in cases of damages for 
breaches of contracts, where the damages 
can be ascertained with certainty. Brander, 
Williams § Co. v. Goodin et al. 521. 


ll. Ex Delicto. 


11. One of the defendants, the father of 
the other, directed his son to guard the 
sugar cane field from depredations of ne- 
groes, the field having been previously 
visited by such trespassers. While on the 
watch, the son saw a gang of negroes mount- 
ing the fence to enter the field. He fired, 
and wounded one of the negroes, so that he 
died. Held: That both father and son 
were liable to the owner for the value of the 
negro, and that it was immaterial whether 
the son took aim and intended to shoot the 
negro or not. Carmouche v. Bouis, 95. 

12. Damages for the wrongful issuance of 
a provisional seizure for rent, will not be al- 
lowed where the seizing creditor acted 
without malice, and where the circum- 
stances were such as to give probable cause 


‘ for the seizure. Forbes v. Geddes, 402. 


13. An action for damages, caused by the 
homicide of a free human being, cannot be 
maistained. Hubgh v. New Orleans and 
Carrollton Railroad Company, 495. 

14. If the boiler of an engine of a railroad 
car has an apparent defect, and the engineer 
continues running it with a head ofsteam high- 
er than he was instructed to carry, he could 


. not recover damages for any injury he might 


sustain from the explosion of the boiler, nor 
can his widow or his heirs recover damages 
for his death under such circumstances. Jb. 
15. A master is not liable to a servant for 
damages resulting from the negligence of 
another servant, unless that other servant 
was habitually careless or unskillful. Jb. 
16. To support an action for a malicious 
prosecution, both the want of probable cause, 








832 DAMAGES, II.—DONATIONS, I. 


and malice must be proved; but the malice 
may be’ inferred from the entire want of 
probable cause. The wanton and causeless 
injury of an individual is initself a malicious 
act. Cannell v. Michel, 577. 

17. In an action of damages for a trespass, 
in which the plaintiff had sued out an in. 
junction against the defendants, the violation 
of the injunction by continuing the trespass, 
is a just reason for increasing the damages. 
Stewart v. Pruett and Williams, 727. 


DOMICIL. ‘ 

1. The domicil of the husband is also the 
domicil of the wife, and she has the right to 
call the police to protect her from violence, 
even against her husband. State v. Stoud- 
erman, 286. . 

2. Where an error of fact, as to the domi- 
cil of a party, has been alleged in the plead- 
ings, it may be revoked even in a suit be- 
tween the same parties, and can have little 
weight in a controversy in which a third per- 
sonis a party. C.C. 2270. Mallard and 
Armstead v. Carpenter, 397. 


DONATIONS. 


1. Inter Vivos. 


1. A party will not be allowed to do that 
indirectly which cannot be done directly; 
and where a person, wishing to evade the 
prohibition of the law against donations to a 
concubine, has the title to a slave purchased 
by him made out as though the purchase 
had been made by the concubine, her title is 
no better than if it had been a donation j 
form. C.C. 1468. Dupre v. Uzee, 280. 

2. The concealment of a donation to a. 
person incapable of receiving, under the 
form of an onerous contract evidenced by a 
notarial act, is in law a fraud upon the heir; 
and to establish that fraud, he may contra- 
dict the notarial act by _ proof, or any 
other legal evidence. Jb 

3. As against creditors, manual gifts have 
no date. Jones v..Widow and Heirs of D. 
B. Morgan, 630. 

4. A donation made by the husband to his 
wife, may be attacked and set aside by sub- 
sequent, as well as prior creditors. Jb. 

5. Parol proof may be introduced to show 
that a notarial act of sale was, in fact, a dis- 
guised donation from the wife to her hus- 
band; the vendee in the act of sale being a 
person interposed, and that the whole pro- 
ceeding was a fraud uponthe wife. Thibo- 
deaux v. Herpin, 673. 

6. By the C. C., art. 1747, excessive 
donations between busband and wife are 
reducible ; but disguised donations, or those 
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DONATIONS, I.—EVIDENCE. 


made to persons interposed, are null and 
void. 1b. 


Il. Mortis Causa. 


7. A died in 1832, leaving by will five 
thousand dollars to be invested, the interest 
of which was to be paid to Miss L during 
her lifetime only ; and gave to B and his 
heirs the balance of his estate. B died in 
1833. and gave by will his interest in the 
above legacy after the death of Miss L to 
the children of two of his friends. Miss L 
died in 1843. Held: That the bequest to 
Miss L constituted an usufruct only in her 
behalf, the naked property being in B. That 
the bequest of B to the children of his 
triends, to take effect after the death of Miss 
L, was valid, and that the property did not 
go to his legalheirs. Dorsett etal. v. Lam- 
beth et al., 51. 

8. A testament is without effect until it is 
proved and the execution of it ordered. A 
will proved in the court of probates, but not 
ordered to be executed, can have uo legal 
effect, and cannot be the basis of prescrip- 
tion. C, C. 1637, 3507. Aubert, f. w. c. 
v. Aubert et al., 104. 

9. The admission ofa will to probate and the 
order to record are not judgments binding on 
the heirs, even if they were present or duly 
cited. Jb. 

10. Testaments are more easily avoided 
than contracts, on the ground of unsound- 
ness of mind. Ib. 

11. They may be avoided, although the 
insanity Was not notorious and an interdic- 
tion was not applied for, even where more 
than thirty days elapsed between the time 
of making the will and the testator’s death. 
C. C. 1781, secs. 6Gand.10. Jb. 

12. A will made by an insane person dur- 
ing a lucid interval is valid. C.C.1781. But 
a lucid interval, in the sense of the law, is 
not an apparent tranquillity or seeming re- 
pose. It is not a simple diminution or 
remission of the disease, but is a temporary 
cure: an intermission so clearly marked 
that it perfectly resembles a return of health, 
and must have continued for a length of 
time sufficient to give certainty to the tem- 
porary restoration to reason. Ib. 

13. The fact of interposition may be 
proved by simple presumptions; but there 
must be several, all leading to the samé con- 
clusion; and in order to make proof they 
must be material, precise and concurrent. 
Badiilo v. Tio, 129. 

14. Fidei commissa are not reducible to 
the disposable portion. They are absolutely 
null, and the property covered by them re- 


turns to the heirs at law. Those who lend |. 


their names to carry out fidei commissa are 
viewed as spoliators, and are bound to re- 
store the property intrusted to them for such 
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a purpose to the heirs at law, with the fruits 
and revenues from the time it came into 
their possession, and are not exempted from 
this obligation under the pretence that they 
were bound to execute the will until its 
nullity was judicially pronounced. Jb. 

15. The heirs may dispute a legacy to a 
slave of her freedom, upon the ground of the 
concubinage of the slave with the testator, 
and cannot be defeated by the objection that 
they are thus alleging the turpitude of the 
person from whom they derive their title. 
In such a case, the fact that the legatee was 
the slave of the testator, does not constitute 
a legal excuse for the concubinage. C. C. 
1468. Vail v. Bird, 223. 

16. To render a nuncupative will valid, it 
must either bave been read by the testator 
to the witnesses, or have been read by one of 
the witnesses to the others, in the presence 
ofthetestator. C.C. 1575, 1588. Vernon 
v. Vernon’s Heirs, 242. 

17. A disposition of more than the dispo- 
sable portion is not null, but only reducible 
upon the action of the heirs to the disposable 
Portion. Young et al. v. Carl et al., 412. 

18. A testator may so construct his will as 
to render it necessary to have recourse to 
some other document to explain it, and it is 
not esse » that the document referred to 
should be probated:; but the document must 
be clearly identified as the one to which the 
will refers. Hall v. Hill, McLean & Co., 


745. 
DOTAL PROPERTY. 


See HusBanp AnD WIFE. 


ELECTIONS. 


An action will lie against a commissioner 
of an election who refuses,to receive a vote 
from malice, and with intent to deprive a 
citizen of his right of franchise. Patterson 
v. D’ Aulerive, 467. 


ERROR. 


See OBLIGATIONS. 


EVICTION. 


See Sate. WaRRANTY. 


EVIDENCE. 


I. Competency of Witness. 





1. One partner against whom a separate 
judgment has been recovered, is an incom- 
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petent witness for the plaintiff, to prove the 
indebtedness as against the other partner. 
Glasscock v McRae-and Sharp, 284. 

2. Material men and* workmen are in- 
competent to prove for each other, in a suit 
against the owner of a building, that he 
paid the contractor by anticipation, and that 
consequently he is liable to them for the 
materials and work done. Uzureau v. Mig- 
nolet, 290. 

3. One cannot be a witness for others, to 


create or increase a fund, to a portion of 


which the witness will himself be entitled. 
1b. 

4. The declarations of the wife are not 
admissible in evidence against the husband. 
Warren v. Saltenberer. 351. 

5. A person called in warranty may be a 
witness for the plaintiff in the suit, where 
his interest, if he has any, is identical with that 
of the defendant. Grisel v. Sleaner Olivia, 
461. 

6. The act of March 17th, 1823, disqua- 
lifying an insolvent from being a witness in 
any suit brought byghis creditors against hi 
estate, was repealed by the subsequent e 


EVIDENCE, I—Iil. 
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the plaintiffs could not recover without the 
evidence required in actions on lost instru- 
ments. Anderson v. Coz, 9. 

11. A printed book, proved by the Spanish 
consul to be the laws of Spain, and that, by 
usage, Spanish consuls have power to certi- 
| fy the laws of Spain, is admissible in evi- 
dence, to prove the laws of that government. 
, Taylor and Rayne v. Sotolingo, 154. 
| 12. The transcript ofa record from a dis- 
| trict court, containing a mandate from the 
| Supreme Court, is legal evidence of the 
‘mandate. Look v. Mays, 726. 








| Ill. Of Parties. 


| 13. A contract for the purchase of real 
‘estate cannot be proved by parol. C. C. 
| 2255. But where a party, interrogated 
upon oath, confesses the contract, that con- 
| fession forms the written evidence of the 
‘title. Hoover v. Miller, 204. 

| 14. In doubtful cases the agreement is to 
be interpreted against him who has con- 
tracted the obligation ; and, where one of the 


actment of the Civil Code. The law only parties has had an opportunity of giving the 
applied, during its existence, to surrenders | necessary explanation, and has not done so, 
of property under the State laws. yr are ‘the inference is that the explanation would 


mont v. Berry, 464. S | have been disadvantageous to him if made. 
7. In an action on a policy of insurance, | C, C. 1952, 1953. Jb. 
where the defence is, that the loss was oc- | 


casioned by the barraty of the master, he is 
a competent witnéss for the plaintiff. The 
objection goes only to hig credibility. Para- 
dise, Lawrason & Co. v. Sun Mutual Insu- 
rance Company et al., 596. 


15. Ifa party interrogated, on oath, an- 
| swers evasively, the interrogatories may be 
| taken as confessed against him, even with- 
| out an application from the other party. 1b. 

16. The testimony of one witness is not 
sufficient to destroy the answers of a defen- 


8. A mother, who resides 4n another | dant to interrogatories propounded to him by 
State, where she is a competent witness for plaintiff ; nor will the possession of promis- 
descendants, is not a competent witness®for | sory notes, which are barred by prescription, 
them in suits, in which they are interested, |be considered as a sufficient corroboration - 
pending in this State. Hall et al. v. Hill, | ofthe testimony of a witness to a promise, 


McLean & Co., 745. 

9. In a contest between two mortgage 
creditors, for a particular fund, the interest 
of the debtor being equally balanced, he is a 
competent witness. T'urner, Wilson & Co. 
v. Lewis et al., 774. 


: 
Il. Judicial Records, and other Official 
Instruments. 


10. The plaintiffs sued upon an adminis- 
trator’s bond, which’ they alleged had been 
lost. On the trial, they offered in evidence 
a certified transcript,of the record, which 
included a copy of the bond. The evidence 
was received without objection. It was con- 
tended they were thereby exempted from the 
necessity of making the proof necessary in 
actions upon lost instruments. Held: That 


as the clerk’s certificate was made after the 
instrument was alleged to have been lost, it 
formed uo proof of the instrument, and that 


| on the part of defendant, to pay the 
/notes, when the promise is denied by the 
defendant in his answer to the interrogato- 
ries. Shiers v. Poole, 401. 

7. Where the plaintiff, a factor, called 
on the defendant to answer, on oath, inter- 
rogatories as to the correctness of the ac- 
count sued on, ‘the defendant may state in 
fis answer, that his recollection is not suffi- 

ciently distinct to enable him to speak with 
| certainty as to all the items, and that the 
factor.owes him damages, for disobeying his 
orders as to the sale of his cotton. Flower 
v. Downs, 538. 

18. Whoever untertakes to shield the 
property of another from the pursuit of his 
creditors. is properly subjected to the rule 
‘omnia presumuntur contra spoliatores.” 
| Prater et al. v. Pritchard, 729. 

19. The defendant had applied for the 
curatorship of a deceased minor, alleging 
that the father and mother were dead, and 

















EVIDENCE, III—IV. 


that the child had property. Afterwards, 
when the legal heir of the minor child 
claimed the property, the defendant set up 
ownership in himself. It appeared from the 
evidence, that he had executed a deed of 
gift of the property in question to the mo- 
ther of the deceased minor, before her mar- 
riage. ‘This deed, he contended, did not 
transfer the property. Held: That the 
declarations in his petition for curatorship, 
and other subsequent proceedings, were 
judicial confessions of the right of property 
being in the deceased minor, and that the 
effect of those confessions could not be ob- 
viated under the allegation that they were 
made in error of law. C. C. 2270, 2264, 
2266. Webster v. Smith, 719. 

20. The plaintiff sued the defendant to 
recover back the price of a slave, upon the 
ground that he was addicted to running 
away. The defendant, in his answer, ad- 
mitted the fact, but stated that he had so 
informed the plaintiff at the time of the 
sale. The plaintiff relied, on the trial, upon 
the admission in the defendant’s answer. 
Held : The admissions of a party, in an an- 
swer, cannot be separated; if one be re- 
ceived, so must the others. C.C,. 2270. 
Hough v. Vickers, 724. 


IV. Of Evidence generally. 


21. Article 2252, C. C., assimilates, in all 
respects, the voluntary execution to the con- 
firmation or ratification of contracts ; and, 
where the parties to a sale execute the con- 
tract by giving notes for the price, and sign- 
ing a notarial act of sale, they will not be 
ullowed to dispute the authenticity of the 
act, upon the ground that a certain person 
had not signed the act who was not a party 
to the sale, and was to have signed it merely 
in consequence of a stipulation in favor of the 
vendor. Fortier v. Zimpel, 53. 

22. A party may prove by parol the sig- 
nification of the Spanish phrase * Socio In- 
dustrial,” and that such a partner is not 
responsible for the losses and debts of the 
partnership. Taylor and Rayne v. Soto- 
lingo, 154. . 

23. The proof of the loss of an instru- 
ment, which authorizes the introduction of 
secondary evidence, must depend upon the 
particular circumstances of each case; but 
in all cases it must be such as to satisfy the 
mind that no better evidence is within the 
reach of the party offering secondary evi- 
dence. Winston et al. v. Prevost et al., 164. 

24. A presumption as to the contents of 
a lost act of sale, sustained by an open, 
peaceable, and long-continued possession in 
conformity with it, might be sufficient,when 
it would not be against an adverse posses- 
sion of forty years. 1b. 


25. Where the party in possession holds 
under a private act of sale, it is not essential 
that the act should be recorded, to show the 
extent of the possession under it. The pos 
session alone is sufficient to put adverse 
claimants upon inquiry as to the extent of 
the possession. Jb. 

26. An erroneous date given to a receipt 
may be corrected by parol evidence. Roy 
v. Gorton and Mason, 203: 

27. The clerk’s memorandum of the evi- 
dence should show ‘by which party the evi- 
dence was introduced. 1b. 

28. Testimony taken by plaintiff. under a 
commission, should not be rejected, because 
the same party had débtained a second com- 
mission to take the testimony of the witness, 
which had never been returned. Calmes v. 
Duplantier, 221. 

29. An objection to the admissibility of 
parol proof, t establish the contefts of a 
lost a in writing, must begmade in 
the court of the ‘first instance. . Crow v. 
Griffin, 316. « af 

30. The onaission of a party to reply to a 
letter will not be considered as sufficient 
evidence of an admission contradicting or 
varying a written agreemeyt. Porter v. 
Ledoux S; Co, 377. ‘ 

31. A certificate ot ag@punissioner to take 
testimony, at the end of the answers to the 
interrogatories in these words, ‘* sworn to 
and subscribed before me, commissioner, 
&c., is not alone a sufficient proces verbal, 
to authorize the reception of the testimony 
in evidence. , Succession of Connolly. 479. 

32. Where testimony has been taken un 
def a commission, which, on the trial, was 
rejected, on account of informalities in the 
mapner ‘of execution, and it appears that 
the testimony had been filed long enough 
before the trial for the party to have had it 
taken over agajn, the case will not be re- 
manded to allow hia®@n opportunity of re- 
taking the testimony. fd. 

33. Where a judgment by default was 
confirmed upon testimony, sworn to before 
the deputy clerk, but Jiis attestation does 
not show that it was taken in open court, it 
is liable to objection; but the objection will 
not be examined by the Supreme Court, un- 
less brought before it by bill of exceptions, or 
in some other legal manner; and it forms 
no excuse for not taking the bill of exceptions, 
that it was a confirmation of a judgment by 
default; as the defendant should have been 
present to protect himself from the effects 
of illegal testimony. Brander, Williams 
§ Co. v. Goodin et al., 521. 

34. Where the name ofan affiant is inserted 
in an affidavit, taken before a Louisiana 
commissioner, in New York, it will be pre- 
sumed, in the absence of any proof to the 





contrary, that the commissioner was person- 
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EVIDENCE, IV.—EXECUTION OF JUDGMENTS. 


gatories are to be taken as confessed against 


be not so stated in the affidavit. Succession | him; and where the object of the interroga- 


of Lauve, 529. 

35. The whole tendency of modern prac- 
tice is, to enlarge the latitude as to the ad- 
missibility of evidence, leaving the courts to 
restrict its applicability. Lockhart et al v. 
Harrell et al., 530. 

36. Where the defendant had no attor- 
ney of record, service of interrogatories, by 
leaving a copy of them with his wife at his 
domicil, is sufficient, and authorizes the tak- 
ing of the testimony under them. Flower 
v. Downs, 538. 

37. Notice to the gpposite party of the 
taking of the testimony of a witness about 
to depart from the State, served on the 
evening of the sixth of a month, to attend on 
the next morning, at ten o’clock, is sufficient 
to authorize the reception of the testimony. 
Wrighty. Abbott, 569. se 

38. “father had sold OUfghis business 
to his songwho attended to the settlement of 
the father’s busiriess. The gon was in pos- 
session of various receipts taken for money 
paid, which, on their face, expressed to have 
been paid by the father. Held: That the 
son ought to be permitted to prove, by parol 
proof, that the pagiments ha@.been, in fact 
made by him, and such evidence did not 
contradict the written receipts. Succession 
of Bozant, 588. 

39. The question of whether a Witness 
would believe another witness, who had 
testified, on oath, cannot be put, unless a 
knowledge of the general reputation of" the 
witness sought to be discredited, is figst 
proved by the witness interrogated. Para- 
dise, Lawrason & Co.v. Sun Mutual Insur- 
ance Company et al., 596. , 


a 


40. Testimony of previous statements of 


a witness, different from his testimony, can- 
not be introduced, without having given the 
witness an sna accounting for the 
contradiction betwéen his previous state- 
ments and his testimony. 1b. 

41. Where testimony has been rejected 
upon objections madeso its reception in the 
district court, and, on appeal, the Supreme | 


tories is to ascertain the amount of a sum of 
money paid to him, the largest sum, about 
which inquiry is made, will be taken as the 
true amount. Prater et al. v. Pritchard 
et al., 729. 

44. Proof of the acknowledgments of a 
party by a single witness, is the weakest 
kind of evidence, and is insufficient to sup- 
port a claim for over five hundred dollars. 
Stancil v. Gilmore and Henderson, 763. 


EXECUTION OF JUDGMENTS. 


1. Where a sheriff seized on execution 
a note which was filed in a suit in the clerk’s 
office, by taking temporary possession of it 
until he copied it, then returning it to the 
clerk, giving notice of the seizure to the 
clerk and the defendant in the suit in which 
the note was filed. Held: That a sale of 
the note under this seizure was invalid, and 
conferred no title upon the purchaser. That 
to constitute a valid seizure of tangible prop- 
erty, it must be taken into actual custody, 
‘and that a promisory note must be seized as 
|other movable property. Scott v. Niblett et 
| al., 182. 
| 2. A transfer of a dwelling house and gin 
| house separate from the plantation on which 
it is situated, cannot be recognized in law so 
/asto embarrass executions. Fy¥om their 
| nature they are inseparable, and should be 
| sold together. Boyle v. Swanson, 263. 

3. Where property is held in common by 
the mother and her six children, the interest 
‘of allof the children cannot be sold on an 
execution against the mother and two only 
of the children. Rhodes et al. v. Hooper et 
|al., 355. 
| 4. Ifa party instigates the issuing of an 
| execution for the purpose of seizing prop- 
| erty which he knows does not belong to the 
| debtor, and at sheriff's sale becomes the 
| purchaser of the property, he will be regar- 
| ded as a possessor in bad faith from the date 
}of his purchase. Jb. 
| 5. The provision of law which entitles a 














Court remands the cause, with instructions defendant to three days notice of seizure on 
that the testimony be received; on the se-| execution before the property is advertised 
cond trial of the case in the district court, for sale, is personal, and may be waived by 
the party objecting will be considered as him. Leblanc v. Dubroca and Wife, 360. 
having waived all objections which he did, 6. The privilege granted by law to a de- 
not urge at the former trial. Thibodeaur  fendant,whose maternal tongue is French, to 
v. Herpin, 673. ‘have the execution issued in French, is 
42. The declarations of an agent, while purely personal, and may be waived by him 
acting as agent, are good evidence against without invalidating the proceeding. Jb. 
the principal. So, an acknowledgment by 7. Notice of seizure on execution to a 


an agent, that he had received a draft in | debtor before the sale must be made, unless 
part payment of a debt he was appointed to clearly waived; and parol proof of the waiver 
collect, is evidence of the fact. 
Cockrell, 707. 

43. Where a party interrogated on facts | State, is not sufficient. 
and articles answers evasively, the interro- Harrell et al.,530. 


Dykes v- | is not admissible. Notice to the attorney 
'of a debtor, who is himself present in the 
Lockhart et al. v. 
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8. Such instruments as twelve months’ 
bonds cannot be seized on execution, with- 
out taking actual possession of them by the 
executive officer, and delivery of them to 
the purchaser, in pursuance of the adjudi- 
cation. 

9. Taxes imposed by political corpora- 
tions, to whom a portion of the powers of 
the government are delegated for the pur- 
poses of government and police, are not. lia- 
ble to seizure on executions against those 
corporations; nor are funds collected on 
judgments for taxes liable to such seizure. 
But sums due to municipal corporations for 
paving, or on bonds taken for paving, are lia- 
ble to seizure. Municipality No. Three v. 
Hart, 570. 

10. Where an entry was made on the 
minutes that execution was to be stayed for 
six months, but was not mentioned in the 
judgment, and execution was issued before 
the time had expired. Held: That the 
proper remedy was an injunction, which 
not having been obtained, the irregularity 
was not sufficient ground to annul a sale 
made under the execution. Girard v. 
Hirsch et al., 651. 

11. The instruments and sign of a dentist 
are not liable to seizure for debt. C. P. 644. 
And where they have been seized, and the 
dentist has enjoined their sale, the seizure 
will not be maintained in consequence of a 
third opposition on the part of the landlord 
claiming a privilege for rent. The landlord’s 
right to seize is personal to himself, and an 
ordinary creditor will not ba allowed to exer- 
cise it for him. Duperron v. Communy, 789. 

12. An execution issued upon a judgment 
cannot be enjoined upon the ground of pay- 
ment, without the party applying for it giv- 
ing security. Peterson v. Stewart, 808. 


EXCEPTIONS. 


See PRAcTICE. 


EXECUTOR. 


See SucceEssions. 


EXECUTORY PROCESS. 


|. The setting aside an order of seizure 
and sale, does not affect the petition, and 
cannot be considered as dismissing the de- 
fendant from the jurisdiction of the court; 
and where, from a change in the territorial 
jurisdiction of the court, the property to be 
seized is thrown into the jurisdiction of 
another court, the plaintiff may, neverthe- 
less, obtain a new order of seizure, and pro- 
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ceed on the petition in the original court. 
Fortier v. Zimpel, 53. 

2. Where the vendor re-purchases prop- 
erty sold under an order of seizure and sale for 
the price, and the re-purchase is set aside on 
account of defects in the order of seizure, 
the possession which the vendor had under 
the void sale, does not prevent his claiming 
interest on the original price. Jb. 

3. Proceedings on an order of seizure and 
sale which are litigated by the defendant, 
suspend prescription. Jb. 

4. An alias writ may be issued on an 
order of seizure and sale by executory pro- 
cess, after the first writ has been returned 
not executed; and it is not necessary that 
the judge should issue a new order of seiz- 
ure and sale. Riddell v. Ebinger, 407. 

5. A creditor had caused certain property 
of his debtor to be seized on executory pro- 
cess, the sale of which was enjoined, upon 
the ground of the want of proper notice of 
seizure and a defective advertisement. The 
injunction was dissolved by the district 
court, and an appeal taken to the Supreme 
Court. Pending the appeal, the creditor 
ordered the sheriff to return the process, and 
issued a new orderof seizure and sele, which 
was also enjoined on account of the pendency 
of the appeal on the first injunction. Held: 
That as the only questions involved in the 
first injunction related to the regularity of 
the proceedings, the creditor might legally 
abandon those proceedings and issue new 
process, and that the appeal would still re- 
main to determine the question of damages. 

Wrightv. Rousselle, 73. 

6. An order of seizure and sale on notes 
secured by mortgage, should not be issued 
for the costs of protest, when there was no 
evidence that the notes had been protested. 
Nicholls v. Grigg 446. 

7. An order of seizure and sale cannot 
be enjoined on account of an unliquidated 
claim for damages. Cor v. McIntyre, 470. 

8. Where a note secured by mortgage is 
endorsed by the payee to a third person, the 
endorsee cannot issue executory process on 
the mortgage, without authentic evidence of 
the endorsement. Commercial Bank v. 
Poland, 477. 


EXPERTS. 


See AupDITOor. 


FACTOR. 


See ManparteE. 
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FIERI FACIAS. 


See Execution or JUDGMENTS. 


Ls FIDE] COMMISSUM. 
See Donations. 
FREIGHT. 
See Common CARRIER. 


FRAUD. 


See OBLIGATIONS, LNSOLVENCY AND SALEe 


No. II. 


GARNISHMENT. 


1. Where an attachment has been levied 
in the hands of the same parties in this State 
and also in another State, the court is bound 
to protect the garnishee, who stands before 
it, without /aches or default, from the dan- 
ger of being subjected to pay the same debt 
twice. Woodruff & Co.v. French & Co. et 
al., 62. 

2. Where the answer of a garnishee does 
not contain an unqualified confession of his 
liability, the plaintiff cannot take judgment 
against him without giving him notice, and 
affording him an opportunity of defending 
himself. Estill v. Goodloe, 122. 

3. Where the garnishee had been served 
with the interrogatories, and the order of 
court requiring the same to be answered, 
and had been cited to answer the same, in 
default of which Judgmenggro confesso had 
been taken against him; inh action brought 
by him to annul the judgment upon the 
grounds, there was no legal citation, and 
that the petition for the garnishment asked 
for no judgment against him. Held: There 
were no such errors in the form of the pro- 
ceeding as to justify the annulment of the 
judgment. Bird v. Cain et al., 248. 

4. Where A garnisheed, on execution 
against B, a claim for which B was sueing 
C, notice to B of the seizure was not neces- 
sary. The law only requires that notice of 
the seizure should have been given to C. 
Walker v. Creevy, 535. 

5. The plaintiff garnisheed, on a judg- 
ment against the defendant, an absentee, by 
service on his agent. Held: That as no 


special authority was shown in the agent 
to answer for the principal, the answers of 
the agent did not bind the principal, and that 
no judgment could be entered against the 
principal. Dickson & Co. v. Morgan et al., 
562. 
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6. The plaintiffs, on an execution, had 
garnisheed A. He filed his answers to the 
interrogatories. Six years after, the plain- 
tiffs took a rule against the garnishee, to show 
cause why judgment should not be entered 
against him upon his answers. The grounds 
of the rule were, exceptions to the manner 
in which the interrogatories had been an- 
swered. Held: That a final judgment 
could not be entered against the garnishee. 
Slatter v. Tiernan & Co., 567. 

7. The property in the hands of the gar- 
nishee, is to be considered as held for the 
purposes of the garnishment, and it cannot 
be taken out of his hands to the prejudice of 
the garnishment. ‘The law does not require 
that the sheriff shall take actual possession 
of the property in the garnishee’s hands, in 
order to render the seizure by garnishment 
valid. Dennistoun & Co. v. The New York 
Croton and Steam Faucet Company et al., 
782. 


HIRE. 


See Lertine of Labor or INnpustry. 
HUSBAND AND WIFE. 


I. Separation from Bed and Board, and 
Divorce. 


1. Proof that the husband is an habitual 
drunkard, and that he has been guilty of 
wanton cruelty and gross personal abuse to- 
wards his wife, entitles her to a decree 
against him of separation from bed and 
board. Leake v. Linton, 262. 

2. Proof of habitual intemperance does 
not entitle the wife to a divorce a vinculo 
matrimonii until two years after a decree of 
separation from bed and board. Jb. 

3. Where the husband abandons his wife 
on account of her cruel and outrageous con- 
duct, that abandonment does not justify a 
suit on her part for a separation from bed 
and board. Naulet v. Dubois, 403. 

4. Where the conduct of the party com- 
plaining has been outrageous, the remedy is 
first to be sought in a reformation of con- 
duct. Jb. 


Il. Dotal and Paraphernal Property. 


5. Where the dowry of the wife has not 
been paid in the presence of the notary, she 
must prove, as against third persons, that it 
was actually received. The receipt of the 
husband is not to be entirely disregarded, 
but is not proof of the fact, unless supported 
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by other circumstances. Gillett v. De- 
ranco and Husband, 590. 

6. Where the existence of paraphernal 
property has been shown, a receipt for it, 
given by the husband, in the absence of all 
interested or reasonable motive to misrepre- 
sent the facts, will be entitled to full 
faith. Ib. 

7. Where the administration of the wife’s 
paraphernal estate is entrusted to the hus- 
band, he is responsible for the value, if it 
should be alienated during the marriage, 
unless it be shown that it was applied to her 
benefit; and it will be presumed, that the 
husband administered the paraphernal pro- 
perty, unless the contrary be shown. Jb. 

8. Where the wife, at the date of the 
marriage, owned female slaves, the children 
of those slaves born after, belong to the wife, 
and not to the community. C. C. 183. 
480, 491, 492, 525, 536, 537, 539, 2371, 
2375, 2376, 2363, 2351. Childers v. John- 
son and Smith et al., 634. 

9. The child of a paraphernal slave is pa- 
raphernal. Ib. 

10. Before the adoption of the Civil Code 
of 1808, under the Spanish law which then 
governed, the children of female slaves, 
which were the separate property of the 
wife, became community property. But, 
under the Code of 1808 and since, it has 
always been held, that such children were 
the separate property of the owner of the 
mother. The adoption of the code operated 
upon and regulated the rights to such pro- 
perty, even where the parties were married 
prior to its adoption. Parties are presumed. 
in contracting marriage, to consent that their 
rights, in the absence of a marriage contract, 
are to be governed by such laws as the legis- 
lative power of the country may adopt. It 
would be inconvenient, impolitic, and produce 
confusion, to have the property of different 
families governed by different general laws. 
Deshautels v. Fontenot, 689. 

11. Where the wife, in a suit against her 
husband for separation of property, alleges 
that she settled a dowry upon herself at the 
time of her marriage, she is bound to show 
affirmatively the truth of her allegations. 
De Young v. De Young, 786. 

12. Where the marriage contract stipu-_ 
lates there shall be no community of gains, | 
that the wife shall be at liberty to trade in| 
any manner she shall deem. requisite, and 


alienate and encumber her property as she | 


shall see fit, and that the husband shall give 
a receipt by notarial act for such of her pro- | 
perty as he shall receive, the property will 


es 


HUSBAND AND WIFE, II—Iil 





a 


839 


13. Where a third person intervenes ina 
suit brought by the wife against her husband 
to recover her dotal and paraphernal rights, 
alleging in his petition of intervention, that 
the marriage contract is fraudulent, and the 
wife denies there was any consideration 
given for the notes on which the intervenor 
sues, but that it is a contrivance between 
the intervenor and her husband to defraud 
her, the intervenor is bound to prove the con- 
sideration and validity of the notes. /b. 

14. So far as the creditors of the husband 
are concerned, the wife must prove the re- 
ality of her dower by other evidence than 
the acknowledgment .of the husband, or a 
judgment of court rendered between them. 
Benoist v. Blanchard, 789. 

15. Where the wife claims as her dower, 
by marriage contract, large sums placed by 
her father in her name, in certain partner- 
ships, in commendam, and it appears, from 
the evidence, that the money was returned 
by the partnerships to her father and not to 
her husband, and she fails to show that the 
money was originally hers, or howshe came 
into possession of it, the transaction will be, 
asto creditors, regarded as fictitious. Benoist 
v. Blanchard, 791. 

16. Where, at a succession sale made to 
effect a partition, a married woman, who 
wasone of the heirs, purchased the property 
in her own name, and ever afterwards re- 
tained its administration, it will be regarded 
as her paraphernal property, although the 
amount given for the property greatly ex- 
ceeded her share of the succession. 
cession of Vanrensellaer, 803. 


Suc- 


ILI. Community. 


17. Where acommunity of acquets exists, 
property purchased, whether by the husband 
or wife, belongs to the community, unless 
the contrary be proved, (C. C. 2371,) and 
the debts contracted during the marriage, 
must be acquitted out of the common fund ; 
the wife’s separate property is not liable for 
them, although she may have given her pro- 
missory note, secured by mortgagé upon her 
property, for the payment of such debts. 
Chauviere v. Fliege et al., 56. 

18. Any contract or engagement entered 
into by the father during the existence of 
the community, showing that his apparent 
title is not a real one, is binding upon the 
community, and descends to the heirs of the 
wife, who has not renounced the commu- 
nity, as a burden upon their inheritance, 


be regarded as paraphernal, although other | estopping them from disturbing a title de- 


parts of the contract would characterize it as 
dotal; and to enable the wife to recover | 
against the husband, she must prove that | 
the property went into his hands. 


1b. 


| rived from the father in execution of such a 


contract or engagement. Guidry v. Davis 
and Collins, 90. 
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19. Where the widow causes the com- 
munity property to be adjudicated to her, 
und assumes the payment of the debts of the 
community, she cannot escupe liability there- 
for upon the ground that she was ignorant 
of the debts she thus assumed. Verret v. 
Beranger, 109. 

20. Marriage between persons who do 
not live in the State, gives rise toa com- 
munity of acquets only from the time they 
come here to live, and where they do not 
come to live in this State, the wife has no 
cOmmunity interest in the property acquir- 
ed here by the husband. Cooper v. Cotton, 
256. 

21. An heir who sues for a share in the 
community existing between a deceased sis- 
ter and her husband, cannot recover the 
value of what has been consumed in neces- 
sary daily use, nor for what was necessary for 
the continued improvement and cultivation 
of the plantation in which he was interested, 
and in the crops of which he shared. Babin 
v. Nolan, 295. 

22. No community exists between hus- 
band and wife who resided and were married 
out of the State, and who never came here 
to live. C.C. 2370, 2369. Succession of 
McGill, 327. 

23. Property purchased by the husband 
in Louisiana before a married couple came 
here to live, is not community property, 
although it was the intention of the parties 
to remove to Louisiana. C.C.2370. Huff 
v. Borland, 436. 

24. Property acquired by the husband 
after the death of his wife, does not belong 
to the community. Jb. 

25. Ina suit, the object of which is to estab- 
lish the extent of the community, a receipt 
given by the husband to the wife is admis- 
sible in evidence ; the objection being as to 
its effect, and not as to its admissibility. 
D’ Apremont v. Berry, 464. 

26. Where the wife has obtained a decree 
of separation, and has renounced the com- 
munity, she becomes a debtor to the com- 
munity for the value of the improvements 
put upon her separate property, when she 
chooses to keep those improvements as 
the owner of the soil. C.C. 2377. Child- 
ers v. Johnson and Smith et al., 634. 

27. In estimating the value of the im- 
provements made upon the wife’s separate 
property upon the dissolution of the com- 
munity, the proper standard is their value 
at the time of the decree, and not the origi- 
nal cost. Ib. 

28. The wife cannot be charged, as the 
debtor of the community, for the necessary 
expenses of slaves which were the para- 
phernal property of the wife. C. C. 564. 
Childers v. Johnson and Smith et al., 634. 

29. The wife is the debtor of the commu- 
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nity, for the payment out of the Gomi unity 
funds of debts owed by her before the mar- 
riage. G. C. 2372. Ib. 

30. Property purchased in the name of 
the wife during the marriage, belongs to the 
community, and is subject to the payment 
of the community debts, unless the wife 
shows that it was purchased with funds be- 
longing to her, of which she had the admin- 
istration at the time, or that she was sepa- 
rated in property from herhusband. Hanna 
v. Pritchard et al., 730. 


IV. Of the law of Husband and Wife 
generally. 


31. To be a public merchant, the wits 
must carry on a separate trade from her 
husband. C.C. 128. The separate pro- 
perty of the wife is liable for frauds commit- 
ted byher. Chauvierev. Fliege et al., 56. 

32. Where the wife who had sued and 
obtained a separation of property from her 
husband, had taken property in payment of 
the judgment, and a creditor of the husband 
had caused her property to be seized on an 
execution, treating the judgment for separa- 
tion and the dation en paiement as a simu- 
lation to defraud creditors, and consequently 
a nullity. Held: That the consideration 
for the judgment having been shown, and 
the dation en paiement not being simulated, 
they could uot be set aside without a direct 
action, which should have been brought 
within one year from the date of the dation 
en paiement. Landry v. Marchais, 87. 

33. Where a creditor acquired his rights 
nine years after a judgment and separation 
of property between husband and wife, he 
cannot complain that he was defrauded by 
that judgment and separation of property. 

b 


34. Under the laws of Spain, a wife could 
not make a marriage contract to be governed 
by the laws of a foreign country ; nor could 
she stipulate by marriage contract, that her 
separate property should enter into the 
community. Jb. 

35. A married woman cannot renounce 
prescription, when once acquired, without 
the authorization of her husband. C. C. 
3425. McComas v. Green and Husband, 
121. 

36. The provisions in the charters of the 
Bank of Louisiana and the Mechanics 
and Traders’ Bank, authorizing married wo- 
men to bind themselves in solido with their 
husbands, extend only to hypothecary con- 
tracts or obligations entered into by married 
women with those banks. If the contract 


be not of that character, the obligation of a 
married woman to those banks is governed 





Rs aay 





HUSBAND AND WIFE, IV. 84] 
by thé"law applicable to ordinary obligations, | means, while she possessed a large and pro- 
and a married woman cannot’ be surety for) ductive property, it will be presumed that 
her husband. Mechanics and T'raders’ | he paid her debts out of her funds, and not 
Bank v. Jones, 123. lout of his own. Jb. 

37. The wife is liable for a promissory | 46. The article of the code requiring 
note given by her, with the authorization of execution to issue within a limited time 
her husband, for the board of herself and (after the decree of separation of property 


children, when it is shown the husband had | between husband and wife, under pain of 


no property. C.C. 2409. Fenn v. Eliza| nullity, is only applicable to cases in which 
Holmes, 199. there is judgment against the husband for a 
38. Where the plaintiff sues the wife on | sum of money. Jones v. Morgan’s widow 
a promissory note signed by her, alleging, | and heirs, 630. 
generally, her liability, he will be permitted; 47. Where a separation of property, be- 
to show that the note was for the support of tween husband and wife, has been decreed 
the wife and children, and that the husband | by a court upon the voluntary admissions or 
had no property. Ib. | agreement of the parties, the judge who de- 
39. Where a party opposes a tableau for creed that separation, cannot take the 
the distribution of an insolvent’s estate, upon | ground, that the decree was rendered upon 
the ground that a sum has been allowed to insufficient evidence. Ib. 
the wife of the insolvent upon a judgment; 48. A donation made by the husband to 
in her favor recognizing a tacit mortgage, he his wife, may be attacked and set aside by 
must allege the judgment to be fraudulent | subsequent as well as prior creditors. Jones 
in order to set it aside. Dawson v. His v. Morgan’s widow and heirs, 630. 
Creditors, 212. | 49. A suit for a separation of property 
40. Where the wife has obtained a judg-| and the dissolution of the community, will 


ment against her husband, which became | be sustained where the pecuniary rights of 


null under C. C., 2402, she may institute a| the wife, whether springing from her dotal 

second suit and obtain another judgment, | or paraphernal estate, are put in jeopardy by 

the effect of which will not be impaired by the embarrassed condition of the husband’s 

the first judgment. Jb. jaffairs. Childers v. Johnson and Smith 
41. The laws requiring the wife to obtain | et al. 634. 


authority from the judge, in order to insti- 
tute suit against the husband, were intended 
for the protection of the husband against ill- 
advised and vexatious suits. It is a defence 
which may be waived by him, and his so| 
doing forms no ground for annulling a judg- | 
ment between him and his wife at the suit 
of third persons. Le Blanc et al. v. Dubroca 
and wife, 360. 

42. Where property was secured to the 
wife in Virginia, by deed of trust, and it is) 
subsequently removed to Louisiana by the 





50. A married woman in the State of 


Mississippi, received money which, by the 
laws of that State, was protected as her se- 
parate property, and the husband converted 
the money to his#own use; subsequently, 
they removed to Louisiana, where the hus- 
band died. Held: That the wife had no 


mortgage or privilege upon the property of 


her husband’s estate, but that she was to be 
regarded merely as an ordinary creditor. 
Arnold v. McBride, 703. 

51. Where property purchased in the 





husband, it cannot be sold on execution for 
the husband’s debts. Jeter v. Deslondes, 
379. 


name of the wife, has been seized on exe- 
cution as community property, and the wife, 
in support of her claim to it, sets up a judg- 
43. Where slaves have been settled upon | ment of separation of property between her- 
the wife, by deed of trust, in a State | self and husband, the seizing creditor may 
where such settlements were valid and| show the nullity of the judgment by all 
vested the property in the wife, there is aay binds of legal evidence. Hanna v. Prit- 
law which requires such a title to be re-| chard et al., 730. 
corded when the slaves are subsequently | 52. A judgment of separation of property 
removed to Louisiana. Ib. | between husband and wife is null and void, 
44. To enable creditors to annul a judg- | where there was no basis for the action, the 
ment obtained by the wife against the hus-| husband not having been indebted to the 
band, they must allege and prove they were | wife. Jb. 
creditors at the time the judgment was ren-| 53. Wherean act of donation from a third 
dered, and that it was obtained by collusion | person to the wife, was a real contract, and 
in order to defraud them of their recourse | intended by the parties to be binding, it can 
upon the husband’s property. Morris v. not be disregarded by the creditors of the 
Williams, 391. /husband, and the property donated seized 
45. Where the husband has paid debts of |on execution against him. They must re- 
the wife separated in property from him, ‘sort to a direct action to annul such an act. 
and it appears from the evidence he had no | 16. 


106 
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54. Where a husband hires a slave be-| 4. An assignment, byan insolvent debtor, 
longing to his wife to a third person, he will | for the equal distribution of his property 
be considered as administering her property, among his creditors, in a country where 
and notice to him of the purposes for which | such assignments are legal, will be valid 
the slave is hired, will be regarded as notice | against all creditors who reside in countries 


to the wife. Huntington v. Ricard, 806. | governed by similar laws. Such an assign- 


INDICTMENT. 


See Criminat Law, No. I. 


INJUNCTION. 


1. The payment of a portion of a judg- 
ment, forms no ground for taking out an in- 
junction against an execution for the whole 
amount. The injunction should be con- 
fined to the amount paid. Jewell v. Thorn, 
McGrath et al., 95. 

2. An execution cannot be enjoined upon 
grounds which might have been pleaded be- 
fore judgment. State v. Langton, 282. 

3. Where the sheriff has made a seizure 
of property on an execution, the sale of 
which was enjoined, and the property 
claimed by a third person, until the trial o 
the injunction, the court is bound to believe 
the property belongs to the defendant in 
execution. State v. Judge of Tenth Dis- 
trict, 548. 


INSOLVENCY. 


1. Under the act of March 29th, 1826, 
and the act of February 20th, 1817, the 
court is authorized to appoint the sheriff 
syndic of an insolvent succession, where no 
one duly qualified has applied for the ad- 
ministration; and his official sureties are 
bound for his acts as syndic. Morris v. 
Williams, 391. 

2. The act of 13th March, 1837, requiring 
syndics, executors, curators, etc., to deposit 
funds in their hands in one of the banks allow- 
ing interest on deposits, is not unconstitutional; 
and such fiduciaries are not excused from 
the penalty imposed by the law, upon the 
ground that there were no banks which paid 
interest on deposits. Succession of Salvador 
Christy, 427. 

3. The 10th section of the act of March 
28th, 1840, contemplates debtors who have 
resided here; and is not applicable to 
persons who came here after the debt or 
obligation was contracted. A fraudulent 
agent, who had absconded from Scotland, 
could not be proceeded against under the 
act. The contract of agency having been 
made in Great Britain, to be there fulfilled, 
the fraud was consummated when the agent 
there refused to account for his agency. 
Absolom and Crocker v. Callum, 536. 


| ment made in New York, is valid against a 
‘creditor residing in Mississippi. Dord y. 
| Bonnaffee § Co., 563. 
| 5. Syndics of insolvents are allowed five 
|per cent on all estates, not exceeding 
$50,000, unless the creditors have fixed the 
— of his commissions at the beginning 
of the proceedings. Hollander v. His 
| Creditors, 668. 
| 6. The appellants claimed a subrogation 
| to a mortgage, to secure a note, which, they 
alleged, they had paid. The mortgagor made 
a cession of his property, before any act of 
| subrogation had been passed. Held: That 
an agreement to subrogate was inoperative, 
‘and that the rights of creditors, having be- 
‘come fixed by the cession of property, could 
| not be affected by a subrogation made sub- 
|sequently. Bowles v. His Creditors, 679. 
| 7. Property of an insolvent succession ad- 
; ministered by syndics, is not considered as 
property voluntarily surrendered to his 
| creditors by an insolvent debtor. Succession 
of Connolly, 795. 


INSPECTION. 


To render inspectors of pork liable as war- 
rantors, the purchaser ought to require a 
| certificate from the inspectors of an inspec- 
ition recently made. The usage of trade 
'to regard a mere receipt of the inspector's 
from their warehouse as equivalent to a 
certificate of inspection, is not sufficiently 
established to bind the inspectors as warran- 
tors upon such a receipt. Foster §: Co v. 
Baer et al., 442. 


INSURANCE. 


1. Where a vessel has been surveyed and 
condemned at Key West, as unseaworthy, 
by a sentence of a Court of Admiralty, such 
sentence is not evidence in the courts of 
Louisiana of the facts or grounds on which 
the condemnation proceeded, nor is it res 
judicata as to the question of seaworthiness. 
Marks v. Nashville Marine and Fire In- 
surance Company, 126. 

2. The right to abandon, is to be tested by 
the actual facts at the time of the abandon- 
ment. If, at the time of the attempt to 


abandon, the thing insured is taken out of 
the hands and control of the assured by some 





peril or act not insured against, the insured 
cannot abandon. 


1b. 
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3. Where a vessel had been so damaged 
by perils of the sea, that she was forced to 
enter a port for safety, and was there un- 
justly libelled by passengers, and sold for 
a return of the passage money, upon the 
ground of her having been unseaworthy at 
the commencement of the voyage. Held: 
That the insured could not abandon and re- 
cover fur a total loss, because the insurers 
did not insure against the risk of loss by an 
illegal condemnation, but that, the assured 
might recover the amount of the loss occa- 
sioned by damage from the perils ‘of the 
sea, incurred before the vessel was libelled. 
lb. 

4. The assured are not entitled to aban- 
don and recover for a total loss, from the 
mere fact of there having been a sale of the 
vessel; but the right rests upon the ship’s 
being reduced to such a state as to justify 
the sale. Peck v. Nashville. Marine and 
Fire Insurance Company, 148. 





5. The power of a master to sell a vessel 
which has been damaged at sea, has been 
wisely circumscribed to very narrow limits. 
It is limited to cases of extreme necessity, | 
and where, by reason of the distance from | 
the scene of disaster, there is not an oppor- 
tunity of consulting the owner or under- | 
writer. ‘The same is to be observed with | 
regard to the power of the master to arbi- | 
trate or compromise a claim for salvage. Jb. 

6. The report of surveyors as to the ne- | 
cessity of the sale of a damaged vessel, is | 
not conclusive as to that necessity, or as to | 
the right of the assured to abandon. Jb. | 

7. Where a vessel was damaged at ‘l'am- | 
pico, so that her salvage and cost of repairs, | 


made fifteen hours after the death. The 
slave was examined at the time of making 
the insurance, by a physician of the compa- 
ny; and was proved not to have been sick 
before, by the physician who practised in 
the negro-yard from which he came. Held : 
The insurance company was liable on the 
policy. Murphy v. The Mutual Benefit 
Life and Fire Insurance Company, 518. 

10. Where A, B & Co. have effected 
an insurance, in their own name, for the 
benefit of whom it may concern, and it ap- 
pears to have been their intention to have 
insured for the benefit of another person, 
they wili not be allowed to recover on the po- 
licy in their own right, although they may 
have become interested, by assignment, in the 
property insured. Paradise, Lawrason & 
Conv. Sun Mutual Insurance Company et. 
al., 596. 

11. The assignee of a policy of insurance, 
takes only the rights of the assignor, and 
cannot escape the consequences of a defence 


of barratry, which would have prevailed 


againt the ussignor. Jb. 

12. Where, from the circumstances of 
the case, a policy is indivisible, and there is 
a good defence against one of the parties in- 
terested in it, the other cannot recover on 
it. Ib. 

13. Where the owner of a vessel, who 
has himself supplied the cargo, effects an 
insurance upon freight, in case of loss, he 
can recover, not the profits he might have 
made, but the usual and reasonable rate of 
freight for the voyage at the port of dapar- 
ture. Jb. 

14. There is no rule of law or usage 


at that place, were estimated at a sum suffi- | Which requires the owner of an untenanted 
cient to justify an abandonment, and she | house to have it guarded by a keeper, to 
was sold and brought to New Orleans, | enable him to recover his insurance, in case 
where she was repaired at comparatively | of a loss of the building by fire. Soye v. 





a small sum, not sufficient to justify an | 
abandonment. Held: That the assured 
could not abandon and recover for a total 
loss, without advising with the underwriters ; | 
us it was practicable to have brought the 
vessel to New Orleans, where she could be 
repaired upon much better terms than at 
Tampico. Jb. , 

8. Where a party effecting an insurance 
upon a vessel had heard a rumor that the 
vessel was lost, he is bound to communicate 
the rumor to the insurance office, although 
he may have had doubts as to the truth of 
the report. Graham v. General Mutual 
Insurance Company, 432. 

9. The payment of a policy upon the life 
of a slave was resisted, upon the ground of 
the existence of a chronic disease in the 
slave at the time of effecting the insurance. 
The evidence, on the part of the defence, 


! 


Merchants’ Insurance Company, 761. 


IMPUTATION OF PAYMENT. 


See PAYMENT. 


INTEREST. 


1. Where the debt is one that draws in - 
terest, the principal is bound to pay interest ; 
but if the surety has signed a bond for the 
debt merely, he is not bound for the inte- 
rest, except from the time he has been put 
in default. Dorsett et al. v. Lambeth et al ; 
51. 

2. Usurious interest, which has een paid, 


cannot be recovered back after the lapse of 


twelve months, nor can it be imputed to the 





rested principally upon the opinions of phy- 
sicians from a post mortem. examination, 


original debt. Cor v. McIntyre, 470. 
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3. Where a factor has paid money for; 7. Where the judgment of the lower court 
his correspondent, he will not be allowed | allows a little more interest than was really 
to charge more than five per cent interest, | due, the defendant should move to correct 
unless a contract to pay a higher rate of the mistake before the judgment is signed. 


conventional interest be proved. Flower v. 
Downs, 538. 

4. Interest cannot be allowed on an un- 
liquidated demand, from the date of judicial 
demand. It should be allowed only from 


Rhodes ct al. v. Hooper et.al., 355. 

8. Where a judgment of the Supreme 
Court, after recognizing the plaintifi’s right 
| to recover, remands the cause for the pur- 


, pose of fixing definitely the amount, it is not 


the date of the judgment which liquidates| such a final judgment as renders the secu- 


the debt. Wright v. Abbott, 569. 


as 


INTERROGATORIES ON FACTS 
AND ARTICLES. 


See Evipence OF PARTIEs. 


INTERVENTION. 


See PracTIce. 


JUDGMENT. 


1. Where the judgment of the court de- 
crees that the plaintiff is the owner of a 
thing, and orders defendant to deliver it, or 
in default thereof pay acertain sum, the de- 
fendant has not the option of keeping the 
thing or paying the sum. The plaintiff may 
seize the thing, on execution, if it can be 
found. Kennedy v. Kloppenberg, 32. 

2. Whenever a judgment is susceptible 
of two interpretations, one of which is 
within the power of the judge, and the other 
is not, the first must be preferred. Copley 
v. Robertson, 181. 

3. Where a judgment specifies that pro- 
perty to be sold by the sheriff shall be ad- 
vertised, it will be presumed that it is to be 
advertised according to law. Jb. 

4. In a suit for the annulment of a judg- 
ment decreeing the ownership of land, it is 
essential that the party seeking the annul- 
ment should allege, in his petition, the own- 
ership of the land of which he has been 
evicted by the judgment he seeks to annul. 
Ferguson v. Thomas, 218. 

5. The transfer of a judgment, with all 
the rights resulting therefrom, does not in- 
clude a judgment for special damages al- 
lowed on the dissolution of an injunction 
taken out against an execution issued on 
the judgment so transferred, but it does in- 
clude the interest of ten per cent allowed by 
the judgment dissolving the injunction. 
Tete v. Cantrelle et al., 271. 

6. Where the judgment of the district 
court does not state reasons, and refer to the 
law on which it is founded, it will be amend- 
ed in these respects by the Supreme Court. 
State v. Turner, 309. 


rity on the appeal bond liable. 
Gleason v. Churchman, 468. 
9. Payment of a judgment may be proved 


Wilson and 


_ by parol; but where the debtor relies upon 


parol proof ot payment of a judgment, the 
evidence should render the fact of payment 
certain. Vidichi v. Cousin, 489. 

10. New forms of judgment should not be 
used ; nor should it be left doubtful by the 
judgment, whether the case has been closed 
forever, or is still left open for another suit. 
Marsh and Compton v. Perry, 669. 

11. To entitle a party to maintain an ac- 
tion to annul a judgment, a case must be 
| exhibited of matter which would make it 
| against good conscience to execute the judg- 
| ment, and of which the injured party could 
not, with due diligence, have availed him- 
| self in the former suit, or of which he was 
| deprived by fraud or accident. If there has 
| been laches or negligence on his part, he is 
not entitled to relief. Swain v. Samposn 
and Keen, 799. 





JURY. 


1. Where the verdict allows no interest, 
it is irregular for any to be allowed by the 
judgment entered on that verdict. But if 
the defendant does call the attention of the 
court to the error by a motion for new trial, 
the Supreme Court will not subject the ap- 
pellee to the payment of costs on that ac- 
count. Raguet v. Carmouche, 94. 

2. Where joint trespassers have been 
permitted to sever in their answers, and 
separate verdicts have been rendered aguinst 
each, the court cannot enter up a judgment 
against them in solido. The judgment must 
follow the verdict. C.P.541. Stewart v. 
Pruett and Williams, 727. 

3. An objection that the jury did not 
write their verdict on the petition, cannot be 
made in the Supreme Court. If important, 
the error should have been corrected in the 
district court. Ib. 

4. The assignment of a reason in writing 
out the verdict of a jury, does not vitiate the 
verdict. 1b. 


LANDS. 





1. A mistake in running a division fence 
neither destroys or confers a title. 
rick v. Brulard, 382. 


Frede- 
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Where a preémption has been once 
claimed on a certain tract of land, the claim 
cannot be transferred to another tract of 
land. Kellarv. Belleandeau et al., 643. 

3. Settlers upon the public lands of the 
United States are not trespassers, the Gov- 
ernment of the United States having, by the 
various preémption laws, encouraged the 
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4. Where a tenant in the city of New 
| Orleans suffered a temporary inconvenience 
from the overflow produced by a crevasse. 
Held: That he could not on account of it 
claim a dissolution of the lease, and was 
bound to pay the rent accruing after the in- 
convenience ceased. Jb. 

5. The lessee cannot claim a dissolution of 





settlement of the public lands. Jb. 


a lease on account of the repairs which may 
4. The plaintiff sued for land, on a Span- 


become necessary. C. C. 2670. He can 
ish grant, which had been confirmed by the | only claim a reduction of the rent. But if 
United States commissioner, directing athe work to be done is a re-construction of a 
location and survey to be made of the land. | part of the building, rendered necessary by 
The survey was never made. The United | an original defect, the lessor’s implied war- 
States subsequently sold the land, and the | ranty is violated, and the lessee has the right 
defendant claimed under that title. Held: |to demand the dissolution of the lease. C. 
Under the circumstances, the defendant was | C. 2665. Caffin v. Redon, 487. 

entitled to the land in question. A sale by| 6. Where a building was in danger of 
the United States of any portion of the public | falling down, in consequence of the original 
land, before the issuance of a patent certifi- | defectiveness of the pillars which supported 
cate on a Spanish grant, is valid, unless the | it, the remedying of this defect is not a re- 
land be embraced within the stated boun- | pair, but a re-construction in legal contem- 
daries of the grant which had been confirm- | plation. Jb. 

ed. Fahey, Tutor, v. Anderson et al., 681.| 7. Where a person rents a house with a 

5. Where both parties claim under a con- | partition wall on one side of it, and the ad- 
firmed Spanish grant, the first confirmation joining proprietor finds it necessary to demo- 
must take the land. Duplessis v. Miller, lish this wall, in order to erect a more sub- 
683. [stantial one, to suit the character of the 

6. The sale of improvements on the public | building he is about erecting ; this does not 
land of the United States, to one who might | authorize a suit on the part of the tenant 
claim a preémption, is a good consideration | against his landlord, for a dissolution of the 
for a promissory note. Bryan v. Gilass,\lease. He can only claima reduction of the 
740. |rent, proportioned to the inconvenience he 
|has suffered. Dorville v. Amat, 566. 

8. A lease of lands, houses or tenements, 
jhas no effect against creditors, unless the 

Laws prescribe for the future. They can’ 8*me has been recorded as required by law, 
have no retrospective operation. C. C. 8, | cases of sale of real property. Dor sey § 
Municipality No. Threev. Michoud, 605. | Co. v. Pritchard, Sheriff, et al., 729, 

9. The instruments and sign of a dentist 
are not liable to seizure for debt, (C. P. 644,) 
and where they have been seized, and the 
dentist has enjoined their sale, the seizure 
will not be maintained, in consequence of a 

| third opposition on the part of the landlord 
| claiming a privilege forrent. The landlord’s 
right to seize is personal to himself, and an 
to return it at the end of the lease in good ordinary creditor will not be allowed to ex- 
order, and to execute his notes for the rent, ercise it for him. Duperon v. Communy 
the surety will be liable for the rent. Hol- | et al., 789. ; 

den v. Tanner, 74. 

2. Where the lessee abandons the pre- 
mises, the lessor may rent the property to 
other tenants, and does not thereby cancel 
the lease, or impair his recourse upon the | 
lessee. Heis, however, equitably bound to | 
credit the lessee for the amount he receives 
from the new tenants. 1b. 

3. The law does not contemplate the dis- 
solution of leases except in extreme cases, 
but rather an equitable indemnity to the ten- 
ant for a temporary inconvenience, sustained 
unexpectedly, and without fault on the part 
of the lessor. Dussnau v. Générés, 279. 





LAW. 


LEASE. 


1. Where a party signs, as surety, a lease, 
in which the lessee stipulates to take pos- 
session of the property ata certain time, and 


LEGACY. 


See Donations. Morris Causa. 


LETTING QF LABOR OR INDUS- 
' TRY. 





1. Where the owner of a building pays 
the contractor, after having received notice 
of the claim of one of the workmen employed 


| 
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in the construction of the building, he is still | from either of those causes. C. C. 2695, 
liable tothe workman. McBurney v. Brad-| Bacon v. Leeds, 804. 
bury, 39. 

2. Payments made in anticipation to con- 
tractors are considered as not made, so far’ LEVEES AND ROADS. 
as the rights of workmen and furnishers of 
materials are concerned. C.C.2745. Four-| 1. The space which is to be left for public 
cher v. Day, Klein et al., 60. use by the adjacent proprietors on the shores 

8. lf a man professes to be a competent of navigable rivers for roads and levees, is a 
kettle setter and undertakes a work of that) servitude imposed by law, of which pur- 
description, he is bound to bring to the exe-| chasers are bound to know the existence, 
cution of it the requisite skill; but he is en-| and forms no cause for refusing to pay the 
titled to fair play, and his work should not) price. Bourg v. Niles et al., 77. 
be strained before itis thoroughly dry. Ha-| 2. The right of expropriating a right of 
ger v. Nolan, 70. | way over a neighbor’s property should never 

4. Where a mechanic undertakes to make | be allowed, except in case of extreme ne- 
and deliver a piece of machinery as soon as | cessity; and where a party can make a road 
possible, and actually does deliver the ma-| on his land leading to the public road, he 
chinery, but so defective that it will not an-| should be required to do so. C. C. 696. 
swer the purpose intended, he will be con-| Pousson v. Porche, 118. 
sidered in default from thetime ofthedelivery! 3. A planter is not liable for the whole 
of the defective machinery, and will be held costs of closing a crevasse which has oc- 
responsible for such direct damages as the, curred on his land, without being traced to 
other party may have suffered from the de- | any negligence on his part; but, after a break 
lay caused by the defective work. Cable v. has occurred in the levee, he is bound to 
Leeds & Co., 293. work on it with his whole force, and, if he 

5. here a person who had furnished | does not do so, he is bound for the hire of 
materials to a contractor for the erection of| such Jabor and materials as he was able to 
a building, took a note, specifying that it was, have furnished. Watson v. Ledour &§ Co.. 
for materials furnished the contractor, and , 796. 
gave a receipt, acknowledging payment in a, 
note. Held: That under the circumstances, LITIGIOUS RIGHT. 
he was not debarred by the receipt, from | 
claiming to be paid out of the funds ofthe, 1. A right is litigious only where there 
contractor in the hands of the owner, the! exists a suit and contestation on the same. 
requisite notice under the act of 18th C.C.2623. C. C. 3522, § 22. Pearsonv. 
March, 1844, having been given. Whitlav. Grice, 232. 

Taylor, 480. | 2. The defendant who wishes to avail 

6. Under the act of 18th March, 1844, himself of the privilege of paying the plain- 
material, men and workmen have no privi- | tiff the price at which a litigious right has 
lege upon the building, even after giving been purchased, must actually tender or de- 
the notice therein required, unless the con-' posit the amount, and cease all litigation as 
tractor has himself a privilege. Jb. |to the existence of theright. Jb. 

7. Under art. 2746, C. C., the contrac-| 3. A party who urges the defence, 
tor has no privilege upon the building where that the suit is based upon the purchase 
the contract exceeds five hundred dollars, of a litigious right, must tender the 
unless the contract be reduced to writing, | price given by the plaintiff, and cease all 
and recorded in the mortgage office. Jb. contest as to the validity of the original 

8. Cruelty to slaves, and immoral conduct claim. Rhodes et al. v. Hooper et al., 355. 
towards:female slaves, are sufficient causes! 4. The principle, that the payment of a 
for the dismissal of an overseer. Dwyer v.| sum for which a litigious right is sold, dis- 
Cane, Administrator, 707. | charges it, is not applicable to a forced sale, 

9. A person engaged as a superintendent | but merely applicable to conventional assign- 
of a sawmill, and of the hands éngaged in| ments. D’Apremontv. Berry, 464. 
running it, will be regarded as an overseer, 
although he may himself labor, and his! 


claim: for wages is not barred by prescrip- | - MANDATE. 
tion'under three years. C.C. 3503. Nach- | 
trib v. Prague and Sherman, 759. | 1. Factor. 


10. A person who has hired slaves is | 
bound to give notice to the owner, in case| 1, The relation between factor and prin- 
any of the slaves fall sick or run away. If, cipal is not the ordinary relation between 
he does not, he cannot claim any deduction | debtor and creditor. It is a relation of trust 
of the hire from the loss of time incurred, ‘and confidence. The factor is to be consid- 
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ered as undertaking to hold the funds confi- 

ded to him by his principal, subject to his | flatboat of corn to his son to be brought to 

own order, and to be ready to pay them | New Orleans, and there sold. The son 

over to him, deducting only his own charges | left the boat at New Orleans in charge of a 

and advances made in the course of his em- | third person, who sold the corn, without any 

ployment, and cannot retain the funds upon | authority, to an innocent purchaser, and 
the ground of having paid other claims|absconded with the money. Held: That 
against the principal, which he had received | the plaintiff must bear the loss. » C. C. art. 
notice from the principal notto pay. Nolan | 2427, does not apply to such a case. Con- 

v. Shaw & Co., 40. norv. Hill §Co., 7. 

2. Where cotton had been consigned to| 8. Where one of two innocent persons 
the plaintiffs by the shipper, and the clerk | must suffer a loss in consequence of the 
of the boat, by mistake, filled up a bill of) unguthorized acts of an agent, he who is 
lading to the defendants, who received and|the cause of-the confidence, by which the 
sold the cotton, notwithstanding the claim of | loss has been occasioned, ought to bear it. 
the plaintiffs and the correction of the mis- | Jb. 
take by the clerk of the boat soon after the, 9. Where a person makes an engage- 
delivery, the defendants will be held liable; ment with a broker for the purchase of a 
fur the advances made by the plaintiffs and | house, and the principal refuses to sell the 
the commissions received for the sale of the house on the terms stipulated by the broker, 
cotton; and in such case the consignor is a but does sell at an increased price, the broker 
competent witness for the plaintiff. | Fel- cannot claim his commissions of the pur- 
lowes § Co. v. Frelson § Co., 477. ichaser. Lestrade v. Vanzini, 399. 

3. Where a planter, who had given in-| 10. Where a party employs a broker to 
structions to his factor to sell his cotton, is| effect a sale of a plantation and slaves, and 
informed that it has been shipped to Liver-| the broker finds certain purchasers, who 
pool, he is bound, within a reasonable time, | enter into a written promise to take the pro- 
to ratify or disapprove the conduct of the| perty upon the terms required, the broker 
factor. He cannot be allowed to watch the | is entitled to his commissions, although the 
fluctuations of the market, with the view of| party afterwards release the buyers from 
adopting or rejecting the shipment, as may} the contract, and re-sells upon different 
be most to his interest. Flower v. Downs,| terms to one of them. Levistones v. Lan- 
538. dreaux, 26. 

4. Where an agent has received gunny| 11. Where a receipt is signed with the 
bags and mess pork, he is bound to deliver name of a firm of country merchants by 
to the principal the exact articles received, | their clerk, who signs his own name imme- 
and cannot replace them by similar articles. | diately below the name of the firm without 
Any custom to the contrary, is against law. | using the word “‘by” or ‘*per,” it may be 
Foley v. Bell & Stebbins, 760. | implied, from circumstances, that the clerk 

5. Where a factor received a consign- | signed the name of the firm as their agent. 
ment with orders to sell for cash, sold to a} Bristow v. Erwin, 102. 
person who, after receiving the merchan-| 12. A power of attorney given by the 
dise, absconded without paying for it. Held: | owner of a plantation to an agent, setting 
‘That if it be conceded, that there is a usage ‘forth that any arrangement or agreement 
of trade, the legality of which is questiona- | made by the agent for the purpose of better 
ble, to allow the buyer a few days to look securing any debt or debts already contrac- 
over the bill, even in cash sales, before pay- | ted and now held against the said property, 
ment, still the factor is bound to act with|shall be considered binding against it, 
due prudence, in trusting the purchaser; does not authorize the agent, to confess a 
and if he be not a person in good credit, the judgment against the principal. Boykin v. 
factor is liable to the consignor. Bonham v.| O-Hara, 115. 

Overton, Chism & Co., 765. | 13. Where an agent receives money 
| with instructions to pay it over to a third 
| person, upon his neglecting to do so, the 

| third person may maintain an action against 

Il. Mandate generally. | him for money fad and received for his use. 

_ Dunbar § Co. v. Hughes, 466. 

6. Where a party employs a broker to. 14, It is a settled rule of the law of man- 
sell for him a house and Jot, at a stipulated | date, that if the instrument confirming the 
pricey and the broker finds a purchaser, and| mandate be not expressed in plain and 
the party then refuses to sell, but afterwards | ynequivocal terms, free from ambiguity, but 


sells privately to the same purchaser, the is susceptible of different interpretations, 
broker is entitled to his commissions on the | and the agent is thereby misled, the princi- 


sale, in the same manner as if it had been | pal will be bound and the agent exhonora- 
made by him. Lestrade v. Perrara, 398,'ted. Ib. 


7. The plaintiff, in Tennessee, entrusted 
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848 MANDATE, II.—MINORS, II. 


~ pena . ees. - a) 3. beta — see of actions 

o his wife | against tutors minors after jori- 
pa to = aienae at law, os A them, | “4 does not — where a —_ po “tied 
amongst other things, to represent him in after his majority, but within the four years, 
all suits, it will be presumed that his inten-| leaving an infant child. Rawls v. Raw 
tion was to.authorize. the attorney to attend | 665. . 
to suits in which he might be interested;; 4. Parol evidence is inadmissible to prove 
and the appearance of the attorney, alone, |a settlement and arelease, by a minor, of 
= _ the absentee. Girard v. Hirsch et | —- in his favor against his tutor. 
Ales ; |C. C, 3335. ° 

16. A ratification of an agent’s acts —_ 
be presumed after three years acquiescence. 

Desha v. Jones, 743. e | Il. Minors generally. 

17.. Where an agent for the collection of | 
money buys property at the sheriff’s sale in| 5. The declaration of a father, made on 
his own name, giving the sheriff a receipt’ oath to a family meeting convened for the 
for the amount, and afterwards sells the interests of his minor children, of whom he 
ere th purr ibe petal, len itr dering Unt nin propery pr 

] ag wer + ce of chased by him in his name was, in reality, 
the agent’s having fuiled to account for a purchase made on the joint account of 
the price at the sheriff’s sale. 1b. i himself and another, is a fact admissible in 

evidence against the children when claiming 

: the whole property ; and when corroborated 

MANDAMUS. |by other evidence, is sufficient to exempt 

— d — P | the possessors of the property from - dan- 

- A mandamus is the proper remedy ger of eviction by the minors. Guidry v. 
for enforcing the performance of acts on the | avid § Collins. 90. ’ 

part of a public officer strictly ministerial,; 6. It is an error to suppose that the law 

and in which there is no discretion vested ‘can sanction the perpetration of frauds by 

inthem. Siatev. Bordelon, 68. iminors. Jb. 

2. A mandamus will not be issued to a! 7, Minors are answerable to their tutors 
judge of the district, directing him to grant! for goods furnished by them for a necessary 
an appeal from an interlocutory decree or- | purpose and at a just rate, and which have 
dering the sale of partnership property in a/ inured to the advantage ofthe minors. Per- 
suit between partners for a dissolution and | kins v. Bailey, 255. 
settlement of the partnership. State v. The' 8. The place of the domicil is the proper 
Judge of the Third District Court, 484. —_ jurisdiction for the settlement of accounts 

| between tutors and minors; and where a 
| settlement has been made before a court of 


MARRIAGE. |the domicil, it will not be disturbed because 
P the expenses of maintenance and education 
See Huseanp anp WIFE. are charged upon the property situated there, 
4 instead of being charged upon property si- 
; tuated elsewhere, especially where no fraud 
MINORS. is shown to have been practised in thus 
charging the expenses. Succession of Mc- 
I. Tutors and Curators of. Gill, 327. 
9. The action of minors against their tu- 
1. Under C. C., art. 330, the tutor is|tors is prescribed by four years from the 





bound to furnish security before taking pos- | majority of the minors. C.C. 356. Judg- 
session of the ward’s estate, and cannot be | ment creditors of the tutors may set up this 
allowed to take possession of the property | prescription, even if the tutors themselves 
for the purpose of making an inventory.|do not. C.C. 3429. Ib. 
Succession of Schiltmayer, 64. 10. Where minors, after becoming of age, 
42. In the absence of evidence to show purchase property forless than its appraised 
the value of the fruits of property belonging , value, on a judgment obtained against their 
ta minors, the tutrix who has acted in good | mother as tutrix, brought an action, alleging 
faith is liable only for legal interest on the | the nullity ofthe said judgment and claiming 
appraised value of the productive property, | a new settlement, they will be compelled, 
and where the tutrix possessed in good | so far as third persons are concerned, to ac- 
faith, as her own, property which in reality | count for the property, so purchased and 
belonged to the minors, she is liable for in-| retained by them, at the appraised value, 
terest only from judicial demand. Young | and not at the price given bythem. Young 
etal.,v. Carl, 412. ‘vy. Carl et al., 412. 

















MINORS, IIl.—NEW ORLEANS. 


11. Where a tutor ofa minor employs an 
attorney at law whose services were ren- 
dered principally for the tutor himself, he 
has no right to charge the same to the mi- 
nor. If the services so rendered were in part 
chargeable to the minor, but for aless amount 
than three hundred dollars, the tutor cannot 
give jurisdiction to the Supreme Court by 
mixing up that claim with a claim for a re- 
imbursement of the sum paid for the servi- 
ces rendered to himself. Riddell v. Smith, 
431. 

12. Where the property of minors is to 
he sold to effect. a partition, there must be 
an inventory and appraisement of the pro- 
perty, and the sale must be on such terms 
of credit as a family meeting shall recom- 
mend. C. C. 1247, 1263,-1264. Dickson 
applying for a Monition, 754. 

13. Where the heirs of age have sued for 
the partition of property, have proved a sale 
and received their share of the price from 
the purchaser, they will not be allowed to 
oppose the homologation of the sale, it being 
perfect as tothem. Jb. 


MONITION. 


The party making opposition to a mdifttion 
is to all Jegal intents the plaintiff, and must 
substantiate his allegations by proof. For- 
lier v. Zimpel, 53. 


MORTGAGE. 


1. Where an instrument is executed in 
the common law form of a mortgage, to wit, 
a sale with an equity of redemption upon 
paying a certain debt, intended to operate on 
slaves in the State of Arkansas, it would be 
valid there only as a mortgage, and cannot 
be regarded in this State as an instrument 
translative of property. Felson v. Tiner 
& Connery, 18. 

2. A mortgage executed on slaves out of 
this State, has no effect upon the slaves when 
they are brought here, except from the time 
it is duly registered here. Ib. 

3. Certain mortgages had been recorded 
against the insolvent after his failure. The 
syndic made a sale and applied for a certifi- 
cate of the mortgages against the property 
in the insolvent’s name. The recorder of 
mortgages gave a certificate including the 
mortgages subsequent to the failure. Held: 
That the mention in the certificate of the 
subsequent mortgages might be regarded as 
surplusage ; and that under the circumstan- 
ces, the syndic had no right to take a rule 
against the recorder to raise the mortgages 
nunc pro tune. Dorsey v. his creditors, 385. 
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4. A judicial mortgage cannot affect slaves 
not attached to a plantation, and belonging 
toa party residing out of the State, even 
though the slaves be subsequently brought 
into the parish in which the judgment is re- 
corded. In that event, they are to be re- 
garded as movables. Mallard & Armistead 
v. Carpenter, 397. 

5. The Union Bank held a mortgage and 
pledge upon a plantation and the crops, to 
secure the amountdue on a loanon a pledge 
of stock, which was also secured by a mort= 
gage on the plantation. A judgmént credi- 
tor caused the sale of the plantation, and be- 
came the purchaser, retaining in her hands 
the amount due to the Union Bank. Ano- 
ther creditor, on a judicial mortgage. 
claimed the proceeds retained by the pur- 
chaser for the Union Bank. It appearing 
from the evidence that the Union Bank had 
received a portion of the crops pledged to it, 
Held: that the bank was bound to apply the 
proceeds to the debt; and the amount thus 
received was to be deducted from the 
amount retained, and applied to the payment 
of the judicial mortgage. Further, that the 
stock of the bank should be sold, and the pro- 
ceeds also applied to the payment of the 
debt due to the bank; and that the surplus 
thus left in the hands of the purchaser should 
be applied to the judicial mortgage. Favrot 
v. Allain, 428. 

6. Where the real owner of property 
suffered one who held a simulated title there- 
to to mortgage it, the property is bound for 
the mortgage; and a purchaser ata sale of 
the property under an order of seizure and 
sale issued on the mortgage, will be pro- 
tected in his purchase, although the real 
owner had establislfed, in a suit commenced 
after the date of the mortgage against the 
mortgagor, that his title was simulated. Le- 
verich v. Toby, 462. 

7. The plaintiff had seized, on an execu- 
tion, property on which there appeared to 
be a mortgage, by the recorder’s certificate. 
He then took a rule against the mortgagee 
to show cause why the mortgage should not 
be cancelled, upon the ground that it was 
simulated. Held: that the validity of the 
mortgage could not be tested in this sum- 
mary mode, but that the plaintiff must resort 
to an ordinary action. Morgan v. Winter 
cast, 485. 


- 


NEW ORLEANS. 


1. The city of New Orleans, under the 
act of incorporation of February 17th, 1805, 
did not possess the power of laying a tax ou 
capital employed in traffic; nor did the city 
acquire that power under the act of May 
3d, 1847, for raising a revenue for the State. 
Municipality Number Three v. Johnson, 20. 


107 
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2. The act of May 4th, 1547, to provide 
for the payment of the debts of the munici- 
palities of New Orleans, gave a certain des- 
tination to the sinking fund, by which vested 
rights were acquired that could nof, under 
the article 109 of the Constitution of the 
State, be divested by a subsequent act of 
the Legislature. The act of March 20th, 
1850, providing for the liquidation of the 
city debt, gave a different destination to the 
sinking fund, and is, consequently, uncon- 
stitutional. Board of Liquidators v. Muni- 
cipality Number One et al., 21. 

3. Where a person pulls down the barri- 
cades, erected on the streets of New Or- 
leans by a paving contractor, and thereby 
causes the pavement to be injured before it 
is ready for public use, he is responsible to 
the contractor for the damage he has caused. 
Wright v. Abbott, 569. 

4. The commissioners appointed to assess 
the benefits and damages of opening a street 
in New Orleans, filed their tableaux, which 
was homologated. One of the owners of 
property took a devolutive appeal. The 
city authorities proceeded to open the 
street. The judgment was reversed, on the 
appeal. The party who had appealed then 
brought suit against the municipality, as a 
trespasser, for damages caused to his pro- 
perty by opening the street through it. 
Held: That the municipality, acting under 
a judgment of the court, was not a trespas- 
ser; but as the plaintiff’s property had been 
‘taken without giving him compensation, as 
required by the Constitution, he was en- 
titled to recover such damage as he actually 
sustained. Dussuau v. Municipality Num- 
ber One, 575. 

5. Under the act of May 4th, 1847, the 
city councils had the power of taxing rural 
property within the limitsof the city, in the 
same manner that urban property is taxed ; 
but a distinction between rural and urban 
property was made by the act of March 
18th, 1850. Municipality Number Three v. 
Michoud, 605. : 


NEW TRIAL. 


1. Where a judge holding a special court, 
adjourned his court to the first day of the 
next regular term of the court, the time in- 
tervening between the adjournment and the 
n®xt term is not considered as constituting 
judicial days, and a motion may be made for 
4 new trial at the next term, provided three 
judicial days shall not have elapsed since 
the rendition of the judgment. Rhodes et 
al. v. Scholfield et al., 251. 

2. A new trial should not be granted, 
unless substantial justice requires it; and an 
application for a new trial should show due 
diligence in preventing the causes which 
render a new trial necessary. Taylor v. 
Sutton, 709. 








NEW ORLEANS.—OBLIGATIONS. 
NOVATION. 


1. Novation is not to be presumed. The 
receipt of a note or bill for the amount of a 
debt, is not necessarily a novation or extin- 
guishment of the debt for which it is given. 
Marsh and Compton v. Perry, 669. 

2. The plaintiffs sued for a debt alleged 
to be due by a commercial firm, of which, 
the defendant wasa member. The defence 
was, that the debt had been novated by a 
draft which was not produced, and which 
was barred by prescription. It did not ap- 
pear from the evidence, that the name of 
the defendant, or the firm, was on the 
draft. Held: That the debt was not no- 
vated, and that, the draft being barred by 
prescription, the plaintiffs were not bound 
to indemnify the defendant against its re- 
appearance. Tb. 


OBLIGATIONS. 


1. An obligation in solido is not to be pre- 
sumed; but the rule ceases where such an 
obligation takes place by virtue of the pro- 
visions of law. Dorsett et al v. Lambeth et 
al., 51. 

2@@ here were two parties who claimed 
the rent froma tenant. He selected the 
party to whom he should make payment, 
taking a bond of indemnity, in case it should 
be decided in a suit then pending that the 
other party was entitled to the rent. It was 
subsequently decided that he had paid the 
wrong party. In settling with the party en- 
titled to the rent, he transferred, in part 
payment, the bond of indemnity he had ta- 
ken from the other party. Upon this bond 
suit was brought. Held: That the bond 
was legal, and that the plaintifis were en- 
titled to recover on it. Dundas et al. v. 
Erwin et al., 185. 

3. A party interrogated on oath must 
simply confess or deny the fact about which 





he is interrogated; but he may also state 
other facts tending to his defence, provided 


ithey be closely linked to the fact on which 


he has been questioned. If he admits the 
existence of an agreement, which he says 
was afterwards broken by the other party, 
the latter will not be considered as closely 
linked with the admission, but merely the 
affiant’s opinion upon what may be a ques- 
tion of law. C. P. 353. Hoover v. Miller, 
204. ° 

4. A contract by which an heir capable of 





contracting, sells his entire interest in a suc- 
cession to an administrator, is not forbidden 
by Jaw, and is consequently binding on the 
parties. Such a sale differs from a sale by 


an administrator to himself through a person 
interposed, Crow v. Griffin, 316. 

5. The court will not give effect to an agree- 
ment entered into for an immoral and frau- 








OBLIGATIONS.—PARTNERSHIP. 


dulent purpose; but then such fraudulent 
and immoral purpose must be clearly made 
out, and not left to surmise or conjecture. 
This principle has been established in favor 
of public justice, and not for the interest of 
the party who seeks to profit by the acts of 
his adversary, of which he has been the par- 
ticipant. Denton v. Erwin, et al., 317. 

6. The art. 2080, C. C., if literally con- 
strued, would sanction such palpable injus- 
tice as to render it absurd. Where a joint 
obligor wishes to avail himseif of the defence, 
that the other joint obligors are not sued, he 


should do so by way of exception; stating | Ib 


the useful purpose of including the others, 
and that it could be done. Otherwise, the 
plaintiff may take judgment against the one 
before the court, for his virile share. Brown 
v. Robinson § Hassam, 423. 

7. Where one of several joint obligors has 
removed out of the State, he may be made 
a party toa suit against the obligors by the 
appointment of a curator ad hoc. 
v. Lyon's heirs, 648. 

8. Where an ordinance of the city of La- 


Ackley 


851 


to be educated as such. C. C. 227. Ba 
dillo v. Tio, 129. 

3. Where the alleged father of a natural 
child did not sign the registry of baptism in 
which he is named as the father, and was 
| not apprised of the existence of the act, it 
can have no effect against him or his legal 
representatives. Nor does a recital in a re- 
gister of baptism, signed by the residuary 
legatee, stating that the testator was the 
grand-father of the child of the alleged na- 
tural daughter, prove the paternity of the 
daughter even against the residuary legatee. 


4. Natural children cannot take by in- 
heritance the property of a deceased parent, 
| unless they have been duly acknowledged ; 
| but natural brothers and sisters may prove 
their relation, and inherit from each other, 
j although they have never themselves been 
acknowledged by their parents. (C. C. 913, 
916. Duprev. Caruthers et al., 156. 

5. A judicial recognition of the paternity 
lof a natural child, never acknowledged by 
| the parent, does not entitle the child to the 





fayette, under which a contract for paving | inheritance of the parent’s succession. Jb. 
was made, allowed five per cent to be re-| 6. The legitimacy of a child born during 
covered from the persons assessed after de- | wedlock cannot be contested under any other 
fault, and the Legislature subsequently | circumstances than those provided for by 
passed an act allowing eight per cent, only |law. C. C. 209, 210, 211. Vernon v. 
five per cent can be recovered on that con- | Vernon's heirs, 242. 

tract. Forgay v. Ferguson, 770. 7. The declarations of the father are in- 
' sufficient to bastardize the issue of the muar- 
riage. ‘To rebut the presumption of legiti- 
OFFENCES AND QUASI OFFENCES. | macy resulting from marriage, the evidence 

must be distinct and clear. /b. 

See Damaces Ex Dexicro. 
PARTITION. 

PARAPHERNAL PROPERTY. Where the property of minors is to be 
sold to effect a partition, there must be an 
inventory and appraisement of the property, 
and the sale must be on such terms of cre- 
dit as a family meeting shall recommend. 

C. C. 1247, 1263, 1264. Dickson praying 

. 2 | for Monition. 754. 
1. Where the father had made a sale of | 
property before the death of the mother of | 
minor children, but the tithe was not com- 
pleted until after her death, he being bound; 1. A suit cannot be maintained by one 
in law to make the title, the children have | partner against another for a portion of spe- 
no claim for such property as belonging to | cific funds, before there is a settlement of 
the community. Cammackv. Daunis, 117. | the partnership. Myers v. Will, 33. 

2. Proof of the paternal descent of natural} 2. Where a partnership sells an interest 
children may be made in the following ways: | in a plantation to a third person on credit, it 
ist. By allkinds of private writings in which | being stipulated the share of the third per- 
the father may have acknowledged the bas- | son in the profits shall be applied to the pay - 


See Hussanp ann WiFe. 


PARENT AND CHILD. 


PARTNERSHIP. 





tard as his child, or may have called it so. 
2d. When the mother of the child was liv- 
ing in a state of coucubinage with the father, 
and resided as such in his house at the time 
the child was conceived. 3d. When the 
father, either in public or in private, has ac- 
knowledged it as his child, or has habitually 
called it so in conversation, or has caused it 


ment of the price of his purchase, the trans- 
action will be regarded, not as creating a joint 
ownership merely in the plantation, but asa 
sale upon condition that the third person's 
interest shall be applied to the payment of 
hig debt ; and other creditors cannot subject 
that third person’s interest to the payment of 
debts due to them, until the price of the 
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purchase is first paid. 
et al., 80. 

3. Where one member of a firm took a 
note from a customer, payable to himself in- 
dividually, but the note was credited on the 
customer’s account in the books of the firm 
fifteen months before the death of the part- 
ner to whom it was made payable, it will be 
considered, not as belonging to the heirs of 
the deceased partner, but as partnership 
property, and the liquidating partner has the 
right to sue for and collect the same. Gil- 
lisse v. Gibson, 125. 

4. By buying out the interest of the part- 
ners and receiving the partnership assets, 
the purchaser himself becomes the debtor 
of the creditors of the partnership to the ex- 
tentof the assets. The interest of a partner 
in a firm is his portion of the residuary ex- 
cess of partnership assets over liabilities. 
Perry v. Holloway, 265. 

5. Where a partner in a commercial firm 
obtained the administration for the liquida- 
tion of the concern after the decease of one 
of the partners, and in five years had not ac- 
counted for his administration, upon being 
sued by the administratrix of the deceased 
partner, it appearing that the books had been 
kept by him and were so defectively and neg- 
ligently kept that it was impossible to make 
out a satisfactory statement from them of 
the respective indebtedness of the partners, 
he will be held accountable for the entries 
which appear against him, and will be re- 
quired to furnish satisfactory vouchers for his 
ofisets. Leftwitch v. Leftwitch, 346. 

6. Ship carpenters are not commercial 
partners, and consequently are not liable in 
solido, even for a note given for lumber pur-. 
chased for carrying on their business. 
Brown v. Robinson & Hassam, 423. 

7. Where a firm, of which the defendant 
was a member, had placed in the hands of 
the garnishees certain notes which had ori- 
ginally belonged to the defendant, but had 
been by him transferred to his firm, the gar- 
nishees have the right to claim, out of the 
proceeds, a debt due to them by the firm, 
in preference to an attaching creditor on an 
individual debt of one of the ficm; but the 
defendant having purchased the interest of 
his co-partner inthe concern, the attaching 
creditor has the right to hold any surplus 
which may remain after the debt due to the 
garnishees has been paid. Montross §; 
Stillwell v. Byrd. 518. en 

8. A surviving partner cannot maintain a 
suit upon an obligation for money due to the 
partnership, without making the representa- 
tives of the deceased partner a party; but 
where the suit is to annul a sale in which he 
has an interest, even of a movable, it can be 
maintained by him alone. Lockhart et gl., 
v. Harrell et al., 530. 


Thompson v. Mylne 








NERSHIP. 


9. [fany part of the stock of a particular 
partnership consists ‘of real estate, the ar- 
ticles of co-partnership must be in writing, 
and made according to the rules prescribed 
for the conveyance of real estate. Conse- 
quently, in an alleged partnership for plant- 
ing, parol proof is inadmissible to prove a 
partnership in the crops. Ganit v. Gantt, 
677. 

10. The plaintiff claimed to be the partner 
of the defendant in planting, and sued for a 
settlement of the partnership, praying, that 
if the court should decide there was no 
partnership, that he might have judgment 
against the defendant for the hire of his ne- 
groes, during the time they worked on the 
plantation, and for money expended by him 
for the defendant, and for the use of the 
plantation. Held: That the plaintiff, not 
having been able to establish, by legal evi- 
dence, the existence of the partnership 
which was denied, might introduce evidence 
to recover, under the alternative prayer. 
Ib. 
11. The fact of there having existed a 
partnership in commendam between the par- 
ties, does not prevent the plaintiff from re- 
covering of the defendant sums of money 
paid for the use of the latter, and which 
were not taken from, or connected with, the 
partnership. Battaille v. Batiaille, 682. 

12. A partnership engaged in running a 
sawmill, buying timber. and manufacturing 
lumber out of it for sale, is a commercial 
partnership. C. C. 2796. Nachtrib v. 
Prague and Sherman, 759. 

13. On the purchase of real property, in 
the name of a partnership, the partners be- 
come joint owners of the property, and a 
creditor of the partnership cannot claim to 
be paid out of it in preference to an ordinary 
creditor. Poydras v. Laurans et al., 771. 

14. The partners of a firm engaged in the 
business of ship carpenters are not commer- 
cial partners, nor are they bound in solido on 
an endorsement of a note in their partner- 
ship name. Lapeyre v. Murphy et al., 
794. 

15. Where in a suit for the settlement 
of a partnership, the accounts have been re- 
ferred to auditors, who agreed in part, but 
| disagreed as to some items, and the report, 
| so far as they agreed, was assented to by the 
/parties, and the case, as to the matters in 
which they disagreed, was tried by the 
court, after hearing evidence, without objec- 
tion having been made, the parties will be 
considered as having acquiesced in the irre- 
gularity ; and one of them cannot be allowed 
to urge the objection, that the matters in 
which the auditors disagreed, should have 
been referred to an umpire, instead of having 


been tried by the court. Bush v. Guion, 
797. 

















PARTNERSHIP.—POLICE JURY. 


16. It is a violation of the fundamental | 


principles of partnership, to permit one part- 
ner to make a profit, at the expense of the 
firm. by charging more for purchases made 
by him for the firm, than the goods actually 
cost. 1b. 

17. Where in the settlement of a part- 
nership, the partner who had made the pur- 
chases for the firm, being called upon to 
produce the original invoices, produced a 
large number, but not all; and those that 
were produced showed overcharges by him, 
the court was authorized to presume, that 
the,others, if produced, would have shown 
similar overcharges, and to give judgment 
accordingly. Ib. 


PAPENT. 
See Lanps. 


PAYMENT AND IMPUTATION OF 
' PAYMENT. 


1. The plaintiffs sold a steamer to A and 
B, for the accommodation acceptances of the 
defendant. They also had the policy for the 
insurance of the boat transferred to them. 
On this policy $1000 were collected, which 
the plaintiffs permitted A to use. Held: 
That the plaintiffs were bound to have seen 
the $1000 applied to the payment of the ac- 
ceptances; and that the acceptor was dis- 
charged to that extent. Tiner and Connery 
v. Maillot, 534. 

2. Where the plaintiffs had carried on the 
business ‘of making advances to a party on 
consignments, payments made to them, in 
the course of that business, will be imputed 
to the mercantile account, and not to a mort- 
gage note held by them on the party. T'ur- 
ner, Wilson & Co. v. Lewis etal., 774. 

3. Proof of payment should not be admit- 
ted, without a plea to that effect. D’Arens- 
bourg v. Chauvin et al., 778. 


* 


PETITORY ACTION. 


See PractTICceE. 


PLEADING. 


See Pracrice. 


PLEDGE. 


1. The plaintiffs had received of a third 
person, who subsequently became insolvent, 


the negotiable promissory note of defendants | 


before its maturity, as collateral security for 
a debt due to them. The syndic of the in- 
solvent claimed that the note belonged to the 
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insolvent’s estate, and that, being placed in 
the hands of the plaintiffs merely as colla- 
teral security, they had no right of prefer- 
ence to the proceeds of the note. Held: 
That as no objection had been raised as to 
the form of the contract by which the note 
was placed in the hands of the plaintiffs, and 
no case made out under C. C. art. 1973, by 
which it could be avoided at the suit of cre- 
ditors of the insolvent, the plaintifis were 
entitled to the note and to judgment against 
the defendants for itsamount. Mallard and 
Armistead v. Aillet and Balsener, 92. 

2. At common law, where a party has re- 
ceived paper as collateral security, he may 
excuse himself from liability for the failure 
to collect, upon showing the insolvency of 
the parties bound by the collateral paper, or 
the inutility of suit; the rule being that the 
pledgee is liable only for the damages sus- 
tained by the pledgor. Grove v. Roberts. 
210. 

3. Where a party receives paper to col- 
lect as collateral security, he is bound to 
show that he has returned it, or used, in 
vain, due diligence to collect it, otherwise, 
he will be liable forthe amount. Stancill v. 
Gilmore and Henderson, 763. 


e 


POLICE JURY. 


1. By the act of 25th of March, 1813, de- 
fining the powers of police juries, they have 
the right to determine how lands situated 
within the points on the Mississippi river 
shall be drained. Walsh v. Arnous, 97. 

2. An act of the Legislature authorizing 
the police jury of a parish to pass all such 
ordinances as they may deem necessary re- 
lative to roads and levees, does not authorize 
them to pass ordinances relative to the man- 
ner in which debts are to be collected, or to 
supply a summary process for the collection 
of debts. Smith v. Hereford, 100. 

3. Unless the Police Jury of the parish 
complies with the necessary legal formali- 
ties as to notice, time of delay, and form of 
proceeding in making an adjudication for the 
purpose of building a levee in front of the 
lands of non-residents, there is no privilege 
upon such lands for the price of the work 
done. Armstrong v. Police Jury of Madi- 
son, 177. 

4. Where the Police »ury has not com- 
plied with legal requisites to give a contrac- 
tor a privilege upon the front lands for the 
price of building a levee, the Police Jury 
will be held liable for the price. Jb. ° 

5. An act of the Legislature, authorizing 
police juries to impose taxes, to be assessed 
equally on real and personal property, slaves, 
and any other pyperty, does not authorize 
a police jury to lay a tax on the profession 
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or calling of a commission merchant or re- 
tailer. Holmes v. Pettis et al., 400. 

6. The law requires the commissioners 
appointed to lay out a road overa plantation, 
to do so with as little injury or inconveni- 
ence to the owner as is compatible with the 
public interest ; and where this has not been 
done, the courts will compel the police jury 
, toobservetherule. Fusilier v. Police Jury 
~ of St. Mary, 670. 

7. The ordinances and decisions of a po- 
lice jury in refereuce to the Jaying out ofa 
public road on the lands of a planter, ure not 
final and conclusive. They are subject to 
the control of the courts. Jb. 


POSSESSION. 


1. Possession is a fact and not a right; and 
although resort may be had to the title to 
show the extent of the possession, the tact 
of possession itself must be ascertained with- 
out regard to th® nature of the title under 
which the parties claim. Chinn v. Blanch- 
ard, 66. 

2. The rule, that the possession follows 
the authentic act by which immovables are 
transferred, is a fiction of law, not applicable 
to a case where the thing sold remains in 
the corporeal possession of the seller, who is 
suffered to act as owner to the injury of a 
third person. Dupre v. Uzee, 280. 

3. The possessor of slaves who was ab 


initio in bad faith, is bound to account for the } 
hire of the slaves from the time his posses- | 


sion began. C.C. 495, 3415. 
al. v. Hooper et al., 355. 


Rhodes et 


PRACTICE. 
I. Pleadings. 


1. A defence should not be stricken out 
on account of the mistake of an attorney in 
pleading compensation for payment, the sub- 
stance of the defence beingthe same. Col- 
linsv. Pellerin, 36. 

2. Where an error of fact as to the domi- 
cil of a party has been alleged in the plead- 
ings, it may be revoked, even in a suit be- 
tween the same parties, and can have but 
little weight in a controversy in which a third 
person is a party. C.C. 2270. Mallard 
and Armistead v. Carpenter, 397. 

3. An allegation that a party is transferree 
of A and B, is not inconsistent with evidence 
that he is the assignee of that firm, under a 
voluntary assignment made by them in New 
York, forthe benefit oftheir creditors. Suc- 
cession of Lauvey 529. 

4. A judgment of non-muit, in a former 
suit, about the same matter, will not sustain 


POLICE JURY.—PRACTICE, IV. 


the plea of res judicata. D' Arenshourg v. 
Chauvin et al., 778. 


Il. Possessory and Petitory Action. 
5. Damages may be allowed in a possessory 


action for a tortious possession. Chinn vy 
Blanchard, 66. 





IIL. Intervention and ‘J 


‘hird Opposition. 


} 


| 6. Where the defendant, being sued 
‘upon a promissory note, alleged that he 
| had received notice from a third party that 
| half the note belonged to him, and prayed 
that said third party be cited to appear in the 
suit, the said third party cannot be prevented 
from appearing and filing an intervention, 
upon the ground that it came too late and 
would delay the progress of the cause. 
Moran, Administrator, v. Le Blanc, 113. 

7. Where a party claims, in a petition of 
intervention filed in a suit on a promissory 
note, to have an interest of one-half in the 
note, his right to recover the same cannot 
be defeated by the exception that he ought’ 
to have sued for a settlement of the part- 
nership, when it does not appear there were 
any other partnership transactions to be 
settled. Jb. 


| 


LV. Reconveniion and Compensation. 
} 
8. An unliquidated demand cannot com- 
pensate one that is liquidated. Bristow v. 
| Administrator of Erwin, 102. 
9. Compensation must rest on the basis 
| of good faith; and where the party setting 
‘up the same has been guilty of bad faith, 
in acquiring his claim, he will not be allowed 
the benefit of compensation. McKee v. 
Amonelt, 207. 

10. In a suit, where the defendant sets 
up a reconventional demand, the verdict of 
the jury, in favor of the plaintiff, covers the 
reconventional demand. If the defendant 
desired a special finding ofthe jury upon his 
reconventional demand, he should have 
asked for it before the verdict was recorded. 
Theriot v. Henderson, 222. 

11. A party, who has acted in bad faith, 
will not be allowed to set up the plea of 
compensation founded upon another transac- 
tion. Rhodes et al. v. Hooper et al., 355. 

12. The obligation of a bankrupt, prior 
to his discharge, cannot be offered in com- 
pensation of a debt contracted to him since 
his discharge. Petitpain v. Redeau et al., 
411. 

13. Where the plaintiff sues for a debt 
due to him individually, the defendant may 
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plead in compensation, a debt due to him 
by a commercial firm, of which the plaintiff 
wasa member. Bliss v. Patrick, 546. 


V. Practice Generally. 


i4. Where the plaintiff has denied his 
signature to an act of sale, after it is proved, 
lie will not be allowed to prove that the sale 
was not a real contract. Welsh v. T'erre- 
bonne, 78. 

15. Where the plaintiff has kept his ac- 
counts and given receipts so carelessly that 
it is impossible to ascertain, with certainty, 
the amount due to him, the judgment of the 
district court, giving him less than he claims, 
will be affirmed. Moreau v. Blanchard, 
101. 

16. The defendant should be allowed to 
file an answer pleading the general denial, 
even after the plaintiff has moved to confirm 
a judgmeut by default, if it produces no de- 
lay in the wial of the cause. C. P. 314. 
Moran and White v. Tanner, 119. 

17. The objection that a suit is on a con- 
tract, and that the defendant is not entitled 
to recover on a quantum meruit, is one which 
should be made before the evidence is in- 
troduced to establish the quantum meruit. 
Cairy v. Randolph, 202. 

18. A suit may be maintained on a build- 
ing contract, although the work be defective 
or unfinished, and the remedy of the de- 
fendant, in such a case, is, for the reduction 
of the price agreed upon to the extent of the 
damages sustained by reason of the defec- 
tive performance of the work. Jb. 

19. A joint proprietor, or heir, or co-par- 
cener, cau maintain a petitory action for the 
whole undivided property, against a mere 
possessor without title. Pierson v. Grice, 
232. 

20. Where the heirs or representatives 
of a deceased person pursue a suit, which 
had been commenced by the deceased, it is 
considered rather as a new suit, than as an 
amendment, and should be done by petition 
and citation, and an issue made upon new 
pleadings, before proceeding to trial. Rhodes 
et al. v. Scholfield et al., 251. 

21. The silence of a party, who happens 
to be in court during the absence of his 
counsel, will not be considered as implying 
the consent of the party to the proceedings, 
which may be carried on in his suit. Jb. 

22. Where a judgment has been obtained 
in another State, and the party plaintiff 
brings suit in this State, for the orignal cause 
of action, he must show the invalidity of the 
judgment previously obtained, or the court 
will presume it is correct, and that the 
cause of action has been merged in the 
judgment, and the plaintiff will be ‘non- 
suited. Wetmore v. Dajin, 292. 


. 
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23. A person in possession of movable 
property, may be sued personally for the 
same, although the defence sets up that the 
defendant is administratrix, and holds the 
property as a part of the succession. War- 
ren Vv. Saltenberer, 351. 

24. This case was submitted to a jury, 
without argument of counsel. Upon the 
jury returning and requesting argument, it 
was agreed the case should be argued on 
the following morning. On that morning, 
one of the counsel of record for the plaintiff, 
fell sick. Another counsel for the plaintiff 
was present, who moved the postponement 
of the trial, on account of the absence of his 
associate counsel. It being the last day 
of the jury term, the court refused the 
postponement, and the case was left with 
the jury. Held: There was no error in 
the refusal of the court to postpone the trial, 
on account of the absence of one counsel, 
when another, on the same side, was pre- 
sent. Graham v. General, Mutual Insu- 
rance Company, 432. 

25. Where a defendant holds money, 
which is claimed by other persons than the 
plaintiff, his proper course is to pay the 
money into court, and not to enjoin the 
plaintiff, and thereby delay the, payment of 
the money. If he does so, he will be liable 
to the plaintiff for damages, in case the in- 
junction be dissolved. Rathbone v. Ship 
London et al., 439. 

26. Where an amended*petition was un- 
necessary, because the evidence to sustain 
it could have been properly introduced un- 
the original petition; Held: That the filing 
of the supplemental petition afforded no 
good ground for a continuance, on the part 
of the defendant, and that the case was pro- 
perly tried, without any answer to the sup- 
plemental petition on the part of the defen- 
dant. Lockhart et al. v. Harrell et al., 
530. 

27. Where a party has himself opposed 
a motion to rescind an order of cumulation 
of two suits, he cannot complain of the or- 
der of cumulation. Jb. 

28. A party who sues in a representative 
capacity, as executor, is only required to 
prove the capacity in which he acts, when 
\it is specially denied. Going to trial on the 
merits, without putting at issue the capacity 
of the plaintiff, implies an admission of it by 
the defendant. Lxrecutors of Haggerty v. 
Powell, 533. ° 

29. A service of citation, by leaving it in 
the hands of a free white person who is 
named, over fourteen years of age, residing 
‘at the last place of domicil of the defen- 
‘dant, he being absent, is a good service. 

Collins and Gilmer v. Walling, 702. 
30. Anattorney to represent an absent de- 
‘ fendant died, after putting in an answer pray- 
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ingfor a jury. Another was appointed; but | evidence as will bar prescription, unless the 

the minutes of the court were so defectively pavers: are proved to have been paid. Suc- 

kept, that they did not show his acceptance | cession of Stocking, 229. 

of the appointment, or that he wag present; 6. One may prescribe for property be- 

at the trial. The case was tried without | yond the true limits of his land by thirty 

a jury. Held: That the record did not; years’ possession. C.C. 848. Frederich: 

show that the prayer for a jury had ever|v. Brulard, 382. 

been waived. Fellowes, Johnson & Co. v., 7. The defendants had contracted to fur- 
° Reid, 724. | nish their notes, payable at one, two, three, 

31. Where a judge made an appointment | four and five years, but did not do so, and 
of a curator ad hoc, and afterwards recused | the plaintiffs, after a lapse of twelve years, 
himself from trying the cause, on account| brought suit against them. Held: That 
of having been of counsel in the case. Held: | the action was barred by prescription. John- 
That the appointment is not valid. Jb. son §& Erwin v. Peters § Millard, 481. 

32. Where a fine is imposed by anor-| 8. Where a party sells property, stating 
dinance of a police jury for the commission | that he sells ‘‘de bonne for et sans titres,” 
of certain acts, any one injured by a person | the purchaser does not acquire such a right 
violating the ordinance, has a right of action as to be the basis of ten years prescription. 

¢ for the damages, independent of the fine! Duplessis v. White, 514. 

imposed; and a judgment previously ren-| 9. Where wood-land lying between two 

dered against the offender is no bar to such | tracts of land, the ownership of which is dis- 

an action. Miles v. Craig, 753. | puted, has not been possessed or enclosed 
33. The law gives to the district court; by either, both having been in ghe habit of 

a discretion in”granting a continuance, and | cutting wood from it, neither of the parties 

judgment will not be reversed, because a can claim by prescription. Duplessis v. 

continuance was refused, unless the erro-| Miller, 683. 

neous exercise of that discretion is manifest.! 10. The institution of a suit in Texas, for 





Cobb v. Franks et al, 769. | property which was’ subsequently removed 
34. Where the defendant dies during the | to Louisiana and sold, is an interruption of 
pendency suit, it is the better practice | prescription in Louisiana, if the suit in Texas 
to transfer the suit to the court in which| has never been abandoned. Rhinehart, 
the succession is opened. Anderson v. Ir-| Ex’r. v. Doswell, 766. 
win et al., 793. 11. A purchaser of property in Louisiana, 
: which had been removed from Texas, where 
PRESCRIPTION. there was a suit pending for it, will be regar- 


ded as a possessor in good faith, unless he 
1. Where the defendant was indebted to | had notice of the suit in Texas. Jb. 
the plaintiff, for which sum the plaintiff 
drew bills upon the defendant, which were 
accepted by him, but not paid, the plaintiff PRIVILEGE. 
being under the necessity of taking up the 
bills as drawer, the defendant is liable tothe! 1. Under C. C. art. 2746, the furnisher 
plaintiff for the orginal account, although it| of labor and materials for the construction 
appears to have been settled by the accep- | of a house, has no privilege for the sum of 
tances; and the claim is not barred by five $556 55, unless there was a written con- 
years prescription. Lacy v. Hall, 1. | tract duly registered. Spencev. Brooks, 63. 
2. The plea of prescription of one year, 2. Privileges are séricti juris, and only to 
bars the action forthe rescision of the sale | be allowed in cases expressly provided for 
of a slave, upon the ground of the slave be-| by law. C.C. 3152. Guion, Beck et al. 
ing addicted to running away, unless it is|v. Brown, 112. 
proved the vendor knew of the existence of| 3. Where a person employs a clerk by 
f - the vice at the time of the sale, and neglected | the year, and during the year causes that 
to declare it to the purchaser. C, C. 2512. | clerk to post up the books of another com- 
Romer v. Woods, 29. mercial house, he has no privilege upon 
3. Proceedings under an order of seizure | the effects of that commercial house for the 
and sale, which are litigated® by the defend- | services of the clerk. The clerk himself has 
ant, suspends prescription. Fortier v. Zim-!| no privilege because he was not employed 
pel, 53. | by that house. The employer has no privi- 
4. Prescription does not run against mi-| lege, because he was not a clerk. Ib. 
nors, except in certain cases specified by| 4. A workman is not entitled to a privi- 
law. C.C. 3505, 3519. Verret v. Beran-| lege upon asuccession for his services un- 
ger, 109. less the things upon which he worked exist 
5. The endorsement of credits on a pro-| at the time of the decease of the testator; 
missory note within five years, is vot such and to entitle him to a privilege on the funds 
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to be distributed, it must appear that they| 2. Carrollton Bank v. Winthrop, 5th Ann. 
are the proceeds of the sale of the things |36, affirmed. Jb. 
worked upon by him. C. C.3184.. Suc-| 3. The public have the right to use the 
cession of Stocking, 229. | banks of navigable rivers, but this right does 
5. The privilege accorded by art. 3175 C. | not authorize the permanent location of a 
C., for supplies or provisions furnished to | dry dock in front of the land owned by ano- 
the debtor or his family, does not apply to'ther person. Jb. 
such supplies when furnished to a hotel. | 
Cook § Morehouse v. Dodge & Johnson, 275.| QUASI CONTRACTS AND OF- 
6. Servants employed in a large hotel are | FENCES. 
not entitled to the privilege allowed by art. | 
3172C. C. That article applies only to such | 
servants as are employed in the service of a | 
family or the private establishment of a per- | 
son keeping house. Jb. | 
7. A vendor who signs an act of sale made | 
by the vendee, warranting the property free | against the defendant, and the Third Muni- 
from all incumbrance, is estopped from |cipality, upon the ground that the defendant 
claiming the vendor’s privilege upon the pro- | continued to usurp and hold the office of 
perty so re-sold. Rogers v. Chandler et al., , school teacher in the Third Municipality, to 
349. ' which the relator was entitled, and a decree 
8. The privilege allowed by the act of that the relator be restored to the office, the 
1843, on the crop for supplies furnished to a judgment of the district court decreed that 
plantation, extends only to such asare neces- | the defendant was not entitled to the office, 
sary forthe plantation. Itdoes not embrace | and that the relator was. Wield: That as 


PRIVILEGE.—RECORDING MORTGAGES, Xc. 


See DamaceEs. 
QUO WARRANTO. 


On an application for a quo. warranto 





supplies furnished for the use of the planter 
or his family, beyond plantation fare ; and, 
consequently, does not embrace cogniac, 
wnnisette, cigars or ice. 
Creditors, 668. 


9. The privilege allowed to overseers on 
the crop is superior to that of the furnisher | 


of supplies. Jb. 

10. The privilege for rent due, is entitled 
to a preference over that of an attaching 
creditor. Harmanv. Juge Fils § Co. 768. 


PROCURATION. 
See MANDATE. 


PROMISSORY NOTES. 


Sree Bitus or Excuanee, Xe. 


PROVISIONAL SEIZURE. 


See SEQUESTRATION. 


PUBLIC THINGS. 


1. Our laws secure the public use of the 
banks of navigable rivers, and within the in- 
corporated limits of towns, the municipal 
government is authorized to regulate that 
use; but their regulations must be in fur- 
therance of the public use to which the 
banks are subjected, and cannot be taken 
advantage of for the purpose of forever en- 
joying the property of the riparian proprie- 


tor, which is not necessary for public use. 


Heirs of Duverge v. Salter and Marcy, 
450. 


Hollander v. His | 


there was no decree restoring the relator to 

his office, or vacating the appointment of the 
defendant, the judgment could not be exe-, 
cuted, was not in conformity to law, and 
could not be appealed from. To have en- 
titled the parties to an appeal, the judgment 
should have conformed to C. P. art. 870, ¢/ 
seq. State v. Cooper, 38. 


RECORDING MORTGAGES AND 
CONVEYANCES. 


1, Where a purchaser acquires property 
which is divided by the boundary line be- 
tween two adjoining parishes, and registers 
his purchase in one of the parishes only, 
the part lying in the other parish is liable to 
seizure by a creditor; especially if it is not 
proved he had notice of the sale. Dooley v. 
Delaney, 67. 

2. The vendor of an immovable, or slave, 
only preserves his privilege on the object 
sold, when he has caused his act of sale to 
be duly recorded in the office for recording 
mortgages. C. C. 3238. This requisition 
of the law is not dispensed with by proving 
that the person contesting the privilege had 
notice of the sale. Whitev. Union Bank: et 
al., 162. , 

3. It is not sufficient for a person holding 
a mortgage or privilege to deposit the acts 
to be recorded with the recorder of mort- 
gages; he must see that they are recorded ; 
otherwise the mortgage or privilege will not 
avail against innocent third parties. Jb. 

4. Where the vendor takes a mortgage, 
to secure the payment of the price of sale, 
upon other property than that sold, in order 
‘ to be entitled to the vendor’s privilege, if the 


108 








858 RECORDING MORTGAGES, &c.—SALE, I. 


act itself be not recorded in full, the in-| ROADS. 
scription of the act must state the existence | 
of the privilege, so as to show the intention See Lever anv Roaps. 


of the creditor to inscribe it. Rogers v.| 
Chandler et al., 349. 

5. It is not required in the recording of | SALE. 
eS _ acts of mortgage be in- 
scribed in full. It is sufficient if the regis- ' ToD] - 
tration contains all that it is essential for the | Causes of Nullity and Recision of 
public to know. Succession of Pate, 241. | Contract. 

6. The registration of a mortgage will not | 
be affected with nullity because the recorder} 1. Where slaves sold remain in the pos- 
has not complied with the directions of the | session of the vendor for nine years after 
law as to the manner in which the book of the date of the act of sale, before they are 
record has been paraphed and bound. /b. delivered to the vendee, the sale will be 

7. Neither the bankruptcy of the defen-| presumed to have been simulated, unless 
dant, nor the institution of an hypothecary | the presumptions established by art. 2456, 
action before the expiration of ten years,|C. C. are rebutted by evidence. Bernard, 
from the date of the recordation of a mort-|/. w. c. v. Auguste, f. m.c., 24. 
gage, dispense with the reinscription of the! 2. Where one brother sold his interest in 
mortgage within the ten years, so far as/a steamboat to another brother, who was 
third possessors in good faith are concerned. | merely a clerk destitute of means, without 
Hyatt v. Gallagher et al., 321. 'the ability to have made the cash payment 

8. The only inscription of a judicial mort-| acknowledged to have been received, and the 
gage which binds slaves, is one in the parish | vendor remained in possession, it will be 
where the owner is domiciliated, unless, presumed that the sale was simulated. Vio- 
they he attached to a plantation; in which! lett ef al. v. Fairchild et al., 193. 
case, the mortgage may be recorded in the| 3. Where the seller remains in possession 
parish in which they are situated. C. C. | of slaves sold, and a creditor attacks the sale 
3318. Mallard and Armistead vy. Carpen-|upon the ground of simulation, the burthen 
ter, 397. of proof to show the reality and good faith 

9. When the inscription of a italia the sale is thrown upon the purchaser. 
upon slaves has once been properly made, it} Nichols § Co. v. Botts et al., 437. 
remains binding, notwithstanding the subse-, 4. Suits to annul sales on account of frau- 
quent removal of the slaves. Jb. | dulent preferences of one creditor over others, 

10. Wherea person acting as agent, buys, must be brought within twelve months 
property for his principal in his own name, | from the date of the sale. Rathbone § Co. 
without stating the agency, the effect of the |v. Ship London and owners, 439. 
title when recorded, is to make the agent the) 5. Anadministrator has no right to bring 
owner, so far as third persons are concerned. | a revocatory action to annul a sale of prop- 
The only cases in which there has been any | erty which had been made by the intestate, 
exception to the effect of the registry laws, | unless there be creditors who have been in- 
are those of gross fraud on the part of the ,jured by the sale. Berens v. Dupre et al.. 
subsequent purchaser. Poydras v. Law- | 494. 


rans et al., 771. ' 6. The only ground on which a creditor 
,can attack a sale made by his debtor is, that 
REDHIBITION. {he has been injured by it. 1b. 


7. Every fraudulent device, contrivance 
or artifice, by which a creditor may have 
been mjured, and from which a fraud upon 
‘his rights is practised, may be remedied by 
REGISTER OF CONVEYANCES. _ the action of creditors in avoidance of con- 

, tracts, provided by the Civil Code. Stone 
S | & Co. v. Kidder, Deshon & Co., 552. 
See Recorper, Kc. 8. Under arts. 1972 and 1973, C. C., the 
| plaintiff is entitled to the alternative remedy, 
,of either having the sale annulled, and the 


See Sar, Ill. 


RELEASE OF DEBT. ‘property applied to the payment of his de- 
» mand; or, judgment for his debt, against 
See Remission or Dest. _ |the possessor of the property. Jb. 


9. The chapter of the Civil Code regulat- 

. |ing the revocatory action, is not applicable 
RETROCESSION, to cases of simulation. In cases of simula- 
. tion the sheriff may seize, notwithstanding 

See Saxe, VII. the apparent transfer of the property by the 
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defendant in execution. Emswiler v. Bur-; same being public land of the United States. 
ham, 710. ‘The land was subsequently entered by a 
10. Fraud may always be proved in sup- third person. Action was brought against 
port of the allegation of simulation in the the administrator for the price paid by the 
transfer of property. Ib. plaintiff, and for the value of the improve- 
11. A saleof all ofa person’s realand per- ments as damages. Held: The plaintiff 
sonal estate, is nota sale in the usual course of | could only recover the price he had paid, 
business. Where such a sale is made by a with interest from judicial demand. Cloud 
married man to an unmarried brother, who v. Whitlow, 743. 
was his clerk and wholived with him, follow-; 18. Where a debtor in insolvent circum- 
ed by no apparent change of possession, the | stances transfers all his remaining property, 
onus of proving the reality of the transaction | consisting principally in stocks, to a brother 
is thrown upon the vendee. 6. | residing in a distant State, who had. never 
12. Tue plaintiff had purchased a tract of | before engaged in stock speculations, taking 
land in the name of his two minor children, ; the purchaser’s notes for a large amount of 
reserving the usufruct to his wife during the’price of the sale, it will be regarded as 
her life. A creditor, who had obtained | a transaction not in the usual course of trade, 
judgment against him prior to the date of, and, so fur as creditors are concerned, will 
the purchase, caused the land to be seized! be annulled. Bank of Mobile v. Harris. 





on execution. There was no satisfactory 
evidence that the plaintiff was indebted to | 
his children. Held: That the purchase of 
property, in the name of his children, was a 
simulation, which the creditor might disre- | 
gard, and cause the property to be seized. 
Frazer v. Pritchard, 728. 

13. Where the vendor remains in posses- | 
sion of the property sold, there is reason to; 
presume the sale is simulated with respect, 
to third persons. Hall v. Hill, McLean § 


Co., 748. 
Hl. Warranty. 


i4. Where the purchaser at sherii’s 
sale was aware of the character of the title 
and the antecedent litigation attending it, he 
cannot, by rule against the sheriff, have the 
price retained until he is secured from the 
danger of eviction in consequence of certain 
suits claiming a judicial mortgage on the. 
property. Squier v. Stockton, 32. 

15. The purchaser of properiy upon 
which there exists a tacit mortgage in favor 
of minors, of which he was not aware, and 
in consequence of which he apprehends an 
eviction, has a right to demand security 
ugainst the danger of eviction before he can 
be compelled to pay the price. C. C. 2535. 
Cammack v. Daunis, 117. 

16. The principle, that, when a purchas- 
er, who has received possession from his 
vendor, buys afterwards an outstanding and 
superior title, and thus perfects the title, the 
second purchase will inure to the vendor's 
benefit, so that his liability as vendor will be 
restricted to the amount so expended, is not 
applicable to a case where the vendor never 
had possession, and where he was aware of 
the adverse title, and knew he was selling 
what belonged to another. George v. Roach, 
285. 

17. The deceased had sold a tract of land to 
the plaintiff, for which he had no title, the 


811. 

19. The debtor who sells the whole of 
his property to the prejudice of his creditor, 
is presumed to do it with the intention of 
defrauding him; and a purchaser who know- 
ingly aids the debtor in carrying out that in- 
tention, will be considered as a party to the 
fraud, and the property so conveyed be made 
subject to the claims of the creditors of the 
insolvent. The purchaser in such case, 
upon the annulment of the sale, will be en- 
titled to a restitution of the price, only so 
far as he can prove it has inured to the 
benefit of the creditors. Jb. ° 


Lil. Redhibition and Action quanti 
minoris: 


20. ‘The plea of prescription of one year 
bars the action for the rescision of the sale 
of a slave, upon the ground of the slave be- 
ing addicted to running away, unless it is 
proved the vendor knew of the existence of 
the vice at the time of the sale, and neglec- 
ted to declare it to the purchaser. C. C. 
2512. Romer v. Woods, 29. 

21. The action to recover the price given 
for a slave which had died of a redhibitory 
vice, is not barred by one year’s prescription 
where the defendant was absent from the 
State during the greater portion of the year. 
Sargeant v. Slatter, 72. 

22. The term Leprosy, used in the arti- 
cle 2502, prescribing the absolute redhibitory 
vices of slaves, does not apply to mere cuta- 
neous diseases, which are not shown to be 
incurable, and which do not materially affect 
the value of a slave, although such disetses 
may be styled leprosy in the more general 
signification of that term. Walkerv. Fer- 
riere, 278. 

23. Where a slave was unsound and so 
unfit for the ordinary uses for which slaves 
are purchased, it could not be supposed 4 
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party would lave purchased him if he had | 


known his true condition; the sale should 
be annulled, and judgment given for the 
price, with interest from the date of the 
sale. C. C. 2496, 2451. Lombard v. Jacobs, 
396. 

24. The sale of a slave cannot be annulled 
for the redhibitory vice of running away, 
where the vendor informed the purchaser 
of the vice at the time of the sale. C. C. 
2498. Hough v. Vickers, 724. 


LV. Judicial and Forced Sales. 


I 


25. A third person cannot stand in judg- 
ment for the purpose of avoiding a judicial 
sale on account of informalities, of which 
the judgment debtor does not complain, 
without showing he has been injured by it, 
and without securing both the debtor and 
the seizing creditor against any loss which 
may result to them in consequence of the 
proceeding. Fortier v. Zimpel, 53. 

26. Where the plaintiff sues to annul a 
sheriff’s sale of his property after it has 
been re-sold at private sale to a bond fide 
purchaser, upon the ground of informalities 
in the mode of appraisement, he must show 
injury to himself in consequence of the in- 
formalities, and furnish security to warrant 
that the property, if re-sold, would bring a 
higher price than it did at the sale which is 
sought to be annulled. Copeland v. Labatut 
et al., 61. 

27. The deputy sheriff is authorized to 
administer the oath to the appraisers of pro- 
perty sold at sheriff’s sale; and the law 
does not require that the appraisers, if ac- 
quainted with the property, should person- 
ally inspect it for the purpose of making 
their appraisement. Jb. 

28. Where an injunction is obtained upon 
the ground of there having been no appraise- 
ment of the property about to be sold, the 
evidence must show that the sale was one 
in which an appraisement was necessary, 
otherwise the court cannot say whether it 
may not be a sale on a twelve months’ bond. 
Wallis v. Thomas et al., 76. 

29. It is not a material objection to an 
advertisement of a sheriff’s sale, that the 
advertisement is signed by the deputy sher- 
iff. Ib. 

30. If, after a sheriff’s sale is made, but 
before the price is paid, the sheriff discov- 
ers that the property was not legally adver- 
tised, he may re-advertise and sell the pro- 
perty again, and the last purchaser will be 
entitled to the property. Copley v. Robert- 
son, 181. 

31. Where third persons seek to annul a 
Judicial sale on account of informalities, it is 


Hi—Vv. 


essential for them to show they have been 
injured by the sale, otherwise they have no 
right to interfere with it. Leblanc ct al. y, 
Dubrocaand Wife, 360. 

32. A constable had seized a slave upon 
which there were prior special mortgages 
for more than his value. On the day of 
sale, the mortgagee made a verbal consent to 
the sale upon the condition, that the consta- 
‘ble should hold the proceeds until other 
property included in the same mortgage was 
discussed. Held: That as the judgment 
debtor did not consent to this arrangement, 


“| the sale was invalid, although the other pro- 


perty, when sold, actually more than paid 
the mortgagee. Jure v. Balletin, 394. 

33. Where property seized on execution 
is not sold, because the sum bid does not 
exceed the amount of prior special mortga- 
ges, the seizure is not thereby released. If 
the property be real, the rents are to be 
collected by the sheriff and applied to the 
|execution ; or if it be slaves, the judgment 
|creditor may arrange to be subrogated to 
ithe rights of the mortgagees. Jb. 

34. Informalities in the advertising or 
manner of making a sheriff’s sale are barred 
by five years’ prescription. Riddell v. Ebin- 
ger, 407. 

35. Judicial sales ought not to be annulled, 
unless at the instance of a party who has a 
right to sue for their rescission, and who 
can show an injury resulting to him from the 
sales; and without a previous proffer of full 
indemnity to the bond fide parties, whose 
interests are to be affected by the judg- 
ment. Stockton v. Dqwney, 581. 

36. The plaintiff sued the defendant to 
annul a sale made to him by his father-in- 
law, about a month before the death of the 
latter, upon the grounds of the insolvency 
of the father-in-law, at the time of the sale, 
and that the sale was fraudulent, having 
been made without consideration. The in- 
solvency of the father-in-law was proved. 
Held: That the defendant was bound to 
prove the consideration, and having failed to 
do so, the sale was null. Birdsale v. Lakey, 
646. 

37. The purchasers at sheriff’s sales 
are presumed to take notice of the judgment 
on which property is sold, but are not bound 
to know the entries on the minutes. Girard 
v. Hirsch et al., 651. 

38. Where the sheriff has seized and sold 
on execution, property which did not bring 
the amount of prior special mortgagees, the 
sale is not an absolute nullity. It may be an- 
nulled at the suit of a prior mortgage, or the 
defendant in execution; but thifd persons 
cannot treat it asa nullity, and, until the 
sale be set aside by judgment, it cannot be 
treated collaterally as a nullity. Lawrence v. 
Birdsale, 688. 
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39. The plaintiff held several mortgage | voluntary act of the parties, where the rights 
notes on J. R. Beard, one of which he en- of third persons are not prejudiced thereby. 
dorsed to a third person. The endorsee, 1b 
not having an authentic transfer, took out | 46. Whenever a cause of resolution of 
executory process in the name of the plain- contract exists, a party may do that volun- 
tiff, without his knowledge, and had the | tarily which he can be compelled to do by 
mortgaged property sold. The defendant) suit. No one is compelled to defend 4 suit 
became the purchaser of the property. The| unjustly, and any consent judgment has no 
plaintiff, alleging that tie property had been | greater effect than a transaction which third 
sacrificed, to the injury of his rights on the parties may have set aside upon the grounds 
other mortgage notes, and that the suit in| of collusion and fraud. Jb. 


his name was unauthorized, brought suit to 
annul the whole proceedings. Held: That 
the endorsee had the right of demanding an 
authentic transfer of the note, which would 
have enabled him to have taken out the ex- 
ecutory process in his own name ; that his 
not having done so, Was an irregularity, 
but was not sufficient cause for annulling thé 
sale, especially as the purchaser was igno- 
rant of the irregularity. Blood v. Vollers' 
et al., 784. 





} 
! 
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V. Sales at Auction. 


40. Where the purchaser at auction of | 


47. Where a party to an agreement, for 
the purchase of certain merchandise, re- 
fuses to accept the delivery, the other party 
wishing to affirm the sale, and to recover 
the price, must show that he tendered the 
delivery of the articles at the time and place 
stipulated in the agreement. Bentonv. Bi- 
dault §& Co., 30. 

48. Where the vendee refuses'to accept 
the delivery, and the vendor wishes to have 


| the thing sold at the vendee’s risk, a private 


sale is not the proper mode of ascertaining 
the loss. J. 

49. The act of Congress, passed in 1847, 
prohibiting the sale of any soldier’s claim to 
military bounty land, prior to the issuance 


real property, deposits the price with the; of the warrant, was intended to protect 
notary, before the act of sale is completed, | the soldier from improvident sales. If the 
the money so deposited is at the risk of the | soldier be satisfied with the sale he has 
purchaser. C. P. 407. C.C. 2163. But! made, the purchaser cannot refuse the pay- 
if the vendor consents to consider the! ment of the price upon the ground of the 





money so deposited as payment, it is at his 
risk. Breen v. Schmidt, 13. 

41. Where a house and lot are sold ut 
auction, after advertisement, the vendor is 
not bound by representations made by the 
auctioneer on the stand, unless they are ra- 
tified by the vendor; the advertisement be- 
ing the only representation by which he is 
bound. Poree v. Bonneval, 386. 

42. The second section of the act of 21st 
March, 1850, forbidding an auctioneer to 
authorize any person to act as his substitute, 
does not prevent an auctioner from employ- 
ing acrier, provided the auctioneer superin- 
tends the the sale in person. Jb. 


VI. Sale Generally. 


43. Although an act be in the form of 
asale, yet from the circumstances and the sti- 
pulations it contains, it may be manifestly a 
retrocession. Chretien v. Richardson et 
a., 2. 

44. A resolutory condition is implied in 
all commutative contracts, and the effect of 
the dissolution of the contract is to place 
matters as though the contract had never 
existed. The vendor takes back the thing 
sold, free from all mortgages resulting from 
the possession of the vendee. Jb. 

45. A retrocession may be made by the 


| illegality of the transaction. Even if the 
soldier disaffirmed the sale he would be 
| compelled to restore any portion of the price 
he may have received. Dupre v. McCright, 
| 146. 

50. Where a person entrusts to a mer- 
, chant engaged in trade in Western produce, 
on his own account, and also as a factor, a 
sum of money to be invested in whiskey, 
and the merchant accordingly buys and 
keeps stored, in his own name, a large 
quantity of the article, giving the party thus 
advancing a memorandum of the purchase, 
which he neglects having placed to his ac- 
‘count in the warehouse, the merchant, hav- 
| ing the indicia of ownership, will be regard- 
ed as the real owner, so far as third persons 
are concerned. Fullerton v. Kennedy and 
Foster, 312. 

51. The purchaser of property is pre- 
sumed to acquire all actions appurtenant to 
the property, and necessary to its perfect 
enjoyment; but, as to damages, actually 
suffered by the vendor, before the sale, they 
are personal to him, and cannot be recovered 
by the purchaser, without an express subro- 
gation. Clark v. Warner & Co. et al., 408. 

52. The plaintiff sold the defendant a 
quantity of salt, which, at the time, was 
afloat, and to arrive at a future day. When 
the salt arrived, the defendant received it 
without objection, and then refused to pay 


} 
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the price, on the ground that the salt was|had brought an action in affirmance of the 
damaged. The damage consisted in the|sale, judgment was properly entered 
sacks having been blackened by stowage, against him. Bienvenu v. Citizens’ Bank, 
with coal or other black substance. Held: 523. 
That as the injury was apparent, andthe 58. Michael Lyons left to his wife the 
purchaser had received the salt,withoutthere | usufruct of certain property. His heirs 
having been any fraud or concealment on | agreed to give her ten per cent on the value 
the part of the seller, he was bound to pay|of the property in lieu of her rights of usu- 
the price. Holland v. Toole, 426. ifruct. A sale of the property was contem- 
53. The payment of a sound price enti- | plated; but owing to the neglect of the heirs, 
tles the purchaser to a sound article. Fos- a portion, viz, a dwelling-house, was not 
ter & Co. v. Baer_et al., 442. ‘sold. The house was subsequently de- 
54. Where pork was purchased in New| stroyed by fire, on which account the heirs 
Orleans to be shipped to Boston, which, di} claimed an exemption from the payment of 
its arrival at the latter port, was found dam-'the ten per cent. Held: That the heirs 
aged, and sold at a loss, it appearing 1 were not thereby exempted from the pay- 
the evidence that it was damaged when sold | ment of the stipulated interest. Ackley v. 
in New Orleans, the purchaser is entitled; Lyons Heirs, 648. 
to a deduction of the price, the amount of| * 59. The defendants purchased a quantity 
which is to be ascertained by the difference of gunny bags and mess pork, for and on 
between the price for which it was sold,| account of the plaintiff, giving their own 
and the market price of the article in New | note in payment of the price. The articles 
Orleans, at the date of the original sale. 7b. were to be sold under thie: directions of the 

55. Where an executrix was also sole) plaintiff, and the proceeds applied to the 
heir, her selling the property of the succes- | payment of the notes which had been given 
sion at private sale will be regarded as an | by the defendants. Before the expiration 
acceptance of the succession as heir; and|of the time agreed upon, the defendants 
the title conveyed will be considered as a_ sold the gunny bags and pork, withont the 
just title. Duplessis v. White, 514. | knowledge of the plaintiff. The plaintiff 

56. A purchased through B, and in his| demanded the gunny bags and pork. ‘The 
name, a quantity of whisky; and although |defendants offered to replace them with 
B was himself a dealer in the article, per- | other articles of a similar quality. Held: 
mitted it to remain in his name and posses- | That the defendants were liable to the plain- 
sion with all the indicia of ownership. 8B tiff for the damages he had sustained by 
obtained for himself large advances on the , their having sold the articles. Foley v. Bell 
whisky from third persons, giving a receipt, and Stebbins, 760. 
in which he acknowledged to hold the whis-| 60. The thing ,claimed, cannot be aliena- 
ky on storage for the persons who made the | ted during the pendency of the suit, so as to 
advance. During the absence of B, A de-' prejudice the rights of the claimant. This 
manded possession of the whisky, which the | principle appliesyeven when the property 
clerk of B delivered to him, considering him is carried into another State. and there sold. 
the owner of it, although on the same day, , Rhinehart, Executor, v. Doswell, 766. 
the persons who had made the advance, de-, 61. An agreement between parties for 
manded possession. A then sold the whis-! the sale of a vessel, in which it is stipulated 
ky to bond fide purchasers. The plaintiffs, | that upon the payment of the notes given for 
who were the parties who had made the | the price, the vendor will execute a formal 
advance, sued the purchasers for the whis- | act of sale, will be regarded between the 
ky. Held: That the plaintifis having per- | parties as an actual sale, and the purchaser 
mitted B to remain in possession of the | may be compelled to pay the price. Casey 
whisky, after the advance, they were not, |v. Pennoyer, 776. 
under arts. 3125, 3129, C. C., entitled to a’ 
pledge, and that the sale made by A gave the) SEQUESTRATION AND PROVI- 
purchasers a right to the property. Geddes | SIONAL SEIZURE. 

v. Bennett et al., 516. 

57. The defendant sold to the plaintiff, with-| 1. Where a party is in possession of pro- 
out recourse, paper to the amotnt of $3844,  perty under a forthcoming bond which had 
for six dollars. After the sale, it was dis-| been given to release the property from a 
covered that a credit of ten per cent, which | sequestration, the party thus situated cannot 
had been paid, was not endorsed on the be sued for the same property in another 
notes. The plaintiff brought an action against ' court, while the suit in which the property 
the bank for that ten per cent. Held: That' was sequestered is still pending, upon the 
the only actions which the plaintiff could| ground that the property was improperly 
bring, Was one fora rescission of the sale, or| bonded. Tucker et al. v. Musselman et al.. 
one for a diminution of the price; but as he | 226. 
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2. Where a party who has sequestered | 
property, which was bonded, proceeds with | 
his suit, and after obtaining judgment with | 
privilege upon the property which had been 
sequestered, again seizes and sells the same | 
property on execution, the surety on the) 
turthcoming bond for the property seques- | 
tered is released from all liability on the! 
bond. Jacobson v. Sevill, 277. 

3. In the article 724 of the Code of Prac-| 
tice, the expressions provisional seizure are | 
erroneous ; they should have been attach-' 
ments. Beck & Co. v. Brady et al,, 444.. 
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the commercial community. Borgslede et 
al. v. Lewis, Sheriff, 322. 


SHIPS AND SHIPPING. 
See Common Carrier. 
SIMULATION. 

See Saxe I. 

. SLANDER. 


1. In an action of slander, where the 


Plaintiff has introduced evidence to prove 


SERVITUDE. 


‘he defendant had constructed causeways | 
across his land, leaving the gullies and natu- 
ral channels for the flow of water open, 
bridges having been constructed over them. 
‘The plaintiff, whose plantation was situated 
above, complained that the causeways inter- 
rupted the flow of the water. Held: That 
the article 656, C. C., must be construed in 
reference to the condition of the country, 
and that the natural channels and drains 
having been left open, the plaintiff could not 
have the causeways removed ; but that the 
channels being filled up by fallen timber and 
other obstructions, he had a right to cause 
those obstructions to be removed. Darby v. 
Miller et al., 645. 


yen of the charge, and the falsity 
of the declarations of the defendant as tothe 
circumstances in support of the charge, the 
defendant is at liberty, in order to rebut the 
presumption of malice, even under the 
general issue, to introduce evidence to prove 
the truth of the charge and the truth of his 
declarations as tothe circumstances on which 
the charge was made. Brown v. Wright, 
253. 

2. In an action of slander, where it ap- 
pears that the defendant did not originate 
the slanderous report, and that he merely 
repeated it without malice, and it is not 
shown that the plaintiff suffered any special 
damage by the report, none but nominal 
damages should be allowed. Dobard et al. 


vv. Nunez, 294. 


3. The charge brought against the captain 


| of a vessel, of having attempted to sell a 
portion of the cargo which he had stolen, 
| justifies the imposition of damages for slan- 


SHERIFF. 





1. The sheriff's return is prima facie evi- 
dence that the forms of Jaw as to seizure, 
notice, appraisements and sale, have been 
complied with. If the return be untrue, 
the errors it contains should be specially set , 
forth and shown. Fortier v. Zimpel, 53. | 

2. The sheriff, by consent of parties, sold | 
a steamer which had been seized on a writ. | 
The terms of sale were a portion cash, and, 
the balance for satisfactorily endorsed paper 
at eight months. At the time of the sale, 
inquiry was made by the sheriff as to the 
solvency of the proposed endorser of the | 
note, who was considered good by the per- 
sons inquired of. The note was protested | 


at maturity, and suit brought upon it, in’ 


which nothing was recovered on account of 
the insolvency of the parties to the note. 
The plaintiffs then brought suit against 
the sheriff, for his neglect in not taking pro- 
per security: The plaintiffs had made no. 
objection to the endorser until after the 
failure to collect the money of him on exe- 
cution. Held: That the sheriff had shown 
due diligence at the time the note was taken, 
and that although the evidence showed the 
endorser to have been insolvent at the time, | 
the fact was not generally known amongst 


der. Cool: v. Tardas, 779. 
SLAVES. 


1. A slave may become a party to a civil 
suit when he has to claim or prove his free- 
dom. C.C.177. Vail v. Bird. 223. 

2. Slaves are made immovable property 
by the laws of Louisiana; and the donation 
of freedom to a slave, is the donation of an 
immovable. Jb. ~ 

3. In the estimation of the value of the 
services of slaves which have been in the 
possession of a party even in bad faith, the 
expense of clothing, taxes, medical attend- 
ance, und probable loss of time should be 
considered. Rhodes et al. v. Hooper et al., 
355. 

4. The necessary expenses for boarding 
and medical attendance upon slaves, seized 
in a suit and so held pending the litigation, 
constitute a privileged claim upon the slaves. 
C.C. 3191, 3229. Hyams v. Smith, 362. 

5. Slaves, although generally immovable 
by law, are movable by nature, and are, like 
other movables, subject to a privilege for the 


expenses necessary for their preservation, 


C. C. 461, 2899, 3191. Jb. 
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6. A judicial mortgage cannot affect | 20th Feb., 1817, - - 391 
slaves not attached to a plantation and be- 17th March, 1823, - - 464 
longing to a party residing out of the State, 29th » 1826, 3 - 386 
even though the slaves be subsequently | 16th » 1830, - *- 207 
brought into the parish in which the judg- | 11th » 1837, - | 957 
ment is recorded. In that event they are | 13th » 1837, - - 427 
to be regarded as movables. Mallard amd 25th » 1840, >. 34 
Armistead v. Carpenter, 397. | 28th > 1840, - - 536 

7. The presumption of slavery arising | 12th ———, 1842, - - 542 
from color, may be rebutted upon slight tes- 18th ———, 1844, - - 480 
timony. State v. Powell, 449. 10th : 1845, - - 542 

8. Where armed men havé"pursuedand Ist June, 1846, - - 593 
shot, with ball ep buck-shot, a slave, they, 1st , —-, - - 695 
must show the necessity which existed for 10th March, 1847, : - 754 
thus shooting him, or they will be held liable 15th April, —-) ° - 89 
for his value. Benjamin v. Davis e@%@l.,| 3d May, —, - - 586 
472. | 4th ins e's 3. Oe 

9. The acts of 14th April, 1807, and 20th 18th March, 1850, - - 605 
March, 1809, concerning the harboring or | 21st oe - - 68 
concealing of runaway slaves, do not autho- 21st (_ - : 386 





rize the recovery of the penalties therein | 
imposed, unless there has been a criminal SUBSTITUTIONS AND FIDEI Co. 


concealment or hiring of the slave. Vinot v. | MISSA. 
Bertrand, 474. SA 
10. Where the defendant has leased a See Donations. 


room to a ruvaway slave having a forged 
pass or permit, such defendant is responsi- 
ble for the expenses of the recovery of the SUCCESSIONS. 
slave, and for the value of the services of the | 

slave during the time. - Jb. 


11. The owner is not liable for penalties | » int y 
santa ty dette the Ga ak ee care. if ppointment of Curators, Executors, 


but he is liable for damages caused by the | and Administrators. 
offence of the slave. Leigh v. Meurice, | 
476. | 1. Where the executor, appointed by the 


12. The owner of a slave convicted of testator, was absent from the country at the 
having concealed and harbored a runaway time the succession was opened, and the 
slave, is not liable for the pecuniary penalty | court appointed a dative:testamentary exe- 
assessed for that crime, but he is liable to} cutor, who proceeded to administer the 
the owner of the runaway for the damages | estate, and who had so nearly completed the 
caused by the harboring and concealing of administration, that when the executor 
his slave. Ib. ; named by the testator appeared and claimed 

13. A person who has hired slaves is en- the revocation of his appointment, he filed a 
titled to be reimbursed the expenses incur-| final account and delivered the property to 
red for necessary clothing and medical at-| the heirs. Held: that the court would not, 
tendance. Bacon et al. v. Leeds, 804. _under the circumstances, revoke the ap- 

14. A person who has hired slaves is| pointment of the dative executor, and that 
bound to give notice to the owner, in case neither he nor the heirs were liable for the 
any of the slaves fall sick or run away. If| commissions to the testamentary executor. 
he does not, he cannot claim any deduction Nicholson v. Ogden et al., 486. 
of the hire from the loss of time incurred,, 2. An executor cannot, as a general rule, 
from either of those causes. C. C. 2695. sell property of a succession at private sale ; 
Tb. . | but where he has done so, if the heirs do 

| not object after a long lapse of time, the pre- 
| sumption is, they have ratified the sale by 


See also Sate Repuisition. | receiving the price ; and the title of the pur- 
| chaser is a just title. Duplessis v. White, 
STATUTES CITED. | 514. 


3. Letters of curatorship cannot be issued 


PAGE. | without a previous order of court to that 
31st March, 1805, ° - 389, | effect. Lawson v. Mosgly, 700. 
14th April, 1807, - - 474 4. An opposition may be made to the ap- 
20th March, 1809, - - 474 | pointment of a curator of a succession, after 


25th 





» 1813, - - 97 ‘the ten days’ advertisement of the applica- 
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tion have expired, if the appointment has 
not been already confirmed by order of court. 
Succession of Block, 810. 

5. Asa general rule, a woman cannot be 
appointed curatrix of an estate, but where 
she is an heir, or legatee, she may be. Jb. 


ll. Successions generally. 


6. An heir who had renounced her fa- 
ther’s succession, is not liable in an.action 
based upon an administrator’s bond on which 
the father was surety. Nor is she made 
liable by giving her assent to a petition by 
the other sole joint heir, claiming the suc- 
cession.. Anderson v. Cor, 9. 

7. lt is the duty of an administrator to 
ascertain the nature and extent of the assets 
of the succession, before he attempts to sell 
them by an indefinite description of the 
rights and interest of the succession in lands 
and debts. If the succession has no rights, 
a sale would be a fraud upon the purchas- 
ers. If it has rights, the vagueness of the 
description would operate an injury to the 
minors. Succession of Boudreaux, 78. 
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12. Thé personal property belonging to a 
succession should be accounted for by the 
administrator at the place of the domicil of 
the deceased person. Succession of St. 
John, 192. 

13+ An administratrix of the succession of 
a'deceased person who had been domicilia- 
ted in New Orleans, went.to Boston, and 
again qualified as administratrix of property 
belonging to the succession there. Held: 
That the administration there was to be re- 
garded merely as auxiliary to the adminis- 
tration here, and that the administratrix was 
bound to account here. Jb. 

4. In the inheritance of successions 
amongst collateral relations, the nearest in 
degree excludes all others; and it there are 
several in the same degree, they partake 
equally. ©. C. 910. Pearson v. Grice, 
232. ; 

15. The propinquity of consanguinity is 
established by the number of generations, 
and each generation is called a degree. C. 
C. 885. Jb. 

16. In successions falling to collateral re- 
lations, there is no distinction between those 
of the whole blood and those of the half 
biéod : they share alike. Jb. 





17. A foreign administrator, having given 
ample bonds, has a right to sue for property 
fraudulently brought to this State, belonging 
to his intestate. An administrator is consi- 
dered by relation as being in possession of the 
property of an estate from the date of the 
Wingate v. 


8. Where a dative executor sold property 
for notes which did not mature until his ap- 
pointment expired, he is’still bound to ac- 
count for the notes so received; and if he 
does not, his surety is liable for their amount, 
Verret v. Belanwer, 109. 

9. Where the testatrix died in France, | decease of the intestate. 
charging by will immovable property in| Wheate, 238. 

Louisiana with the payment of certain Je-| 18. It is the duty of courts to scrutinize 
gacies, and the property was not sufficient! with Jealousy the conduct of those who act 
after the payment of the debts to discharge im a fiduciary capacity, and to take care they 
those legacies in full. Held: That as there | do not make apersonal benefit from the 
was nothing which required that the debts) manner in which they manage the estates 
contracted in Louisiana should be paid out | confided to them. But it is equally true, no 
of the property situated in this State, the | one is permitted to enrich himself at the ex- 
legacies should be paid in full out of the pro- | pense of another. Perkins v. Bailey, 255. 
perty here, leaving the debts to be paid out! 19. Where executors, without judicial 
of the property left by the testatrix in | sanction, compromise a note given forthe pur- 
France. Mouwrain et al. v.°Poydras, 151. | chase of property of a succession, they will 

10. The practice of remitting the funds | be held liable for the amount of the note so 
helonging to a succession to a foreign country | compromised, unless they can show there 
to be distributed in the course of administra- | Was a defence to the note, or the insdlvency 
tion there, is a matter of discretion in the! of the party bound to pay the note. Fridge 
courts of this country, and depends upon ,v. Buhler, 272s 
the established comity of nations. But! > 20. The act of 13th March, 1837, requir- 
where there are creditors and parties in in- | ing syndics, executors, curators, Xc., to de- 
terest seeking to enforce their rights here,| posit funds in their hands in one of the 
our courts have the power of enforcing those | banks allowing interest on deposits, is not un- 
rights on the property within their jurisdic- | constitutional ; and such fiduciaries are not 
tion. Ib. excused from the penalty imposed by the 

11. Where a testatrix left a legacy to be|law, upon the ground that there were no 
paid with interest from the date of her de- | banks which paid interest on deposits. Suc- 
cease, the succession is bound to pay the | cession of Christy, 427. 
interest, although the sum may not have| 21. Anestate cannot be considered va- 
been invested so as to have yielded interest. | cant, unless the heirs are unknown, and no 


Mourain v. Poydras, 153. 
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one claims; ‘ox unless ‘the-heir® have. re- 
nounced it.” The mere absence‘of a, formal 
acceptance by Jire’ tutrix ‘of a mihor ‘heir, 
does not cause the estate te be regarded as 
vacant. C.C. 1088, Rawls vg Rawls, 665. 

22. Where the: heirs of an estate had: 
purchased so.lapge a portion of ifat the ad 
mivistrator’s saje, that there was not enough 
due fram other persons to pay the debts, 
they can be forced by the aUministrator to 
pay such portions as are over their estimated 
share of the succession. Patrick, Admini- 
strator, v. Bryan, Administratrix, 699. 

23. An administrator or testamentary 
executor maybe sued for the injury caused 
by the crimes or misdemeanors of the de- 
ceased, although no action has been insti- 
tuted against the deceased in his life, and 
although neither he nor his heirs have been 
benefitted by thé offence. C. P. 123, 1146. 
Smith v. Nicholson et al., 704. 

24. By the act of 10th of March, 1847, 
the sale of succession property is authorized 
by auctioneers. Dickson applying for a 
Monition, 754. 


SURETY. * 


1. Where ,one signs an instrument be- 
tween other parties, in which it is stipulated 
surety is to be given, and the instrument is 
signed in the presence of persons who are 
styled witnesses, he will be considered as 
liaving signed as surety, not as a witness, 
although his name may not appear in the 
body of the instrument. Holdenv. Tanner, 
74. 

2. The judgment against the principal, is 
primd facie evidence agajpst the surety of 
the amount due by the principal, subject to 
be inquired into and corrected on proper 
allegations, supported by legal evidence. 
Verret v. Belanger, 109. 

3. Where the surety offérs in evidence, 
an account made out by the principal, the 
surety assumes the correctness of the ac- 
count, and cannot be allowed afterwards to 
dispute it. Jd. 

4. Where a surety had signed a promis- 
sory note payable to a bank, the amount of 


which was left in blank, given in renewal of 


another note on which he was surety, and 


_ the bank clerk filled up the note with a larger 


sum than was intended, the surety is not 
liable to the bank for the excess over the 
amount intended to have been inserted. 
Robertson v. Glasscock, 124. 

5. By the common law, a surety is not en- 


, SUCCESSIONS, Il. TESTAMENTS. 
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SYNDICS. 


See INsoLvENcY. 


TAX. 


1. The exemption in favor of the Barata- 
ria and Lafourche Canal Company, created 
by the second section of the act of 9th 
January, 1833, does not extend to slaves or 
other property, belonging to the company, 
but relates to their capital stock only. Ba- 
rataria and Lafourche Canal Company v. 
Soniat, Sheriff. 65. 

2. The act of March 31st, 1805, autho- 
rizing the harbor-master and wardens, when 
called upon, to proceed to the survey of ves- 
sels and damaged goods, imposes neither a 
toll nor tax of any kind whatever, and is not 
unconstitutional; and, where servicesare per- 
formed under the act, the obligation to pay 
for them is one of contract. J/aster and 
Wardens of New Orleans v. Ship Hawes, 
389. 

3. The ordinance of Municipality Num- 
ber One, approved January 3lst, 1849, im- 
posing a tax of one dollar per day upon per- 
sous retailing ofsters in any water craft, or 
on the levee or batture, and in case of non- 
payment to be subject to a fine of five dol- 
lars, and not more than ten dollars, is illegal 
in assessing a penalty for the non-payment of 
the tax. Municipality Number One v. 
Pance, 515. 

4. Ina sale made by the sheriff for taxes, 
under the act of 10th of March, 1845, the 
designation of a lot by ts number, square 
and faubourg, is not suflicient, where the 
owner has had no notice of thesale. Jacques 
v. Kopman, 542. 

5. The tax of five dollars upon negro 
traders, for every slave they sell, imposed by 
the act of 3d of May, 1847, is not unconstitu- 





tional. The article 107 of the Constitution 
gives the Legislature the power of taxing 
occupations iad professions. Heres v. 
Powell, 586. 

6. The remission of a tax, by the city 
| councils, is an extinguishment of the obliga- 
tion; and the tax cannot be re-imposed. 
| Municipality Number Three v. Michoud, 
605. 

7. Power to lay and collect taxes has ever 
_ been understood to operate prospectively, 
and never retrospectively. Jb. 
| 8. A non-resident member of a commer- 
| cial firm established in New Orleans, may 
| be taxed. State v. Houghion, Rankin & Co. 


titled to a subrogation to the rights of the | 783. 


creditor, upon paying a joint judgment 
against him and the principal. The judg- 


ment is extinguished by the payment. 


McKee v. Amonett, 207. 


TESTAMENTS. 


See Donations, Mortis Causa. 











TRESPASS.—_WORKMEN. 867 


, TRESPASS. , WIFE. .- 
* See Damaces Ex Deuicro. See Huspanp anp*WIre. 

TUTORSHIP. 

See Minor. , WILLS. 

USURY. See Donations, More Causa. 
See INTEREST. 

WORKMEN. 

WARRANTY. 

@eo Saaz. See Lertrine anv. Hininé or Lazor. 








